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Easy to read-- 
hard to forget 


THESE four new folders, just issued by the Aétna as a further con- 
tribution to the cause of highway safety, contain brief but timely 
messages on automobile accident prevention. 


§ We confidently believe that they will do their bit in persuading 
motorists to STOP SAVING SECONDS AND LOSING LIVES. 


THEY are available in reasonable quantities for distribution to 
groups of employees, members of safety councils, service clubs, 
civic associations and other organizations. 


The 4Etna Casualty & Surety Company 


Affiliated with the Atna Life Insurance Company 
Hartford, Connecticut 


The A42tna Casualty and Surety Company Attention of the 
Publicity Dept. 


151 Farmington Avenue 


Hartford, Connecticut 


Please send me sample copies of your new highway safety folders. 


a 
Address __ 


Company 
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WHEREVER A LAWYER MAY BE LOCATED 


—East, West, North or South—there is an 
office of The Corporation Trust Company 
within overnight mail or easy telephoning 

cu distance; and in thet office an experienced 
representative who will gear up to your 
particular needs as much or as little of this 
organization's facilities as the matter you 
then have in hand may require. The Corpora- 
tion Trust Company's system of offices, at 
keypoints of the continent, is an important 
factor in its service to attorneys. 
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The North Eastern Reporter 


Containing the decisions of New York, Masse- 


chusetts, Illinois, Ohio and Indiana, has long been 

















recognized as the most useful and valuable set of 


State Decisions ever published. 
Need For Outside Authorities 


The Courts of every State cite to a surprising extent 
the decisions of other States to supplement their 


own decisions, or in the absence of local authority. 


_— ~e 
A count covering all decisions of all of the States 
shows that there were over 63,000 of these out- 
side authorities cited during 1934 and 1935. 


New York, Massachusetts, Illinois, Ohio and 
Indiana, all reported in the North Eastern Re- 
porter, are cited more frequently than any other 
group of States. 


— Peal 











You Can Begin Now With Vol. | 
North Eastern, 2nd Series 
Recently Announced 


WEST PUBLISHING CO. Saint Paul, Minn. 
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Committee on Professional Economics of New York ‘reports from outside sources’, it ap- 
County Lawyers Association Recommends Aggressive 
Effort to Relieve Overcrowding and Improve 
Economic Conditions of Lawyers 
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Important Findings 
the most portant find- 
Ss what t eport Says 
r the head “Income of 


X shows the gro 


income in 


uping of 


10 who reported net 





e ‘median income’ of that 
just under $3,000 ($2,990, 
t). This phrase means that 


or half the group, reported 





incomes amounting to less than $3,000. 


‘average income, obtained by 
idding all incomes reported and divid- 
that sum by the number in the 
group, was substantially higher—over 
$6,000 This [ 
largely influenced 
(34) 


over 


who reported each over $100,000. 


($6,230). figure is, of 


course, by a very 


who each in 
$50,000—including 7 

The 
group 
exceeded the to- 


all group were 


receipt of 


income of this small 


aggregate 


irely over 1% ) far 


tals of the half in the lower brackets 


$2,966,500 as against 


Other combinations show that 30% of 


the group (those with incomes of $5,000 
or more) divided 75% of the total in- 
come: 15% ($10,000 or more) re- 
ceived almost 45% The 7 who re- 
ported incomes of over $100,000 more 
than offset the 1,068 whose incomes 


were less than $2,000. 

“So far as the ‘average lawyer’ was 
‘oncerned, therefore,—the man in the 
niddle of the group,— his income was 
just under $3,000, and it was cold com- 
if the ‘average income’ of 


fort to him 


the entire group was over $6,000. It 


is interesting t> note that more than 
one-third of the group made less than 
$2,000; 422%, under $2,500. By com- 
putation from the figures in Table 
XVI, it appears that over 50% of both 
of these ‘income classes’ (453 of 838; 
568 of 1,128) were admitted in 1930 or 
As hereinafter indicated by the 


later. 
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pears that about 1,500 or 10% of our 


bar has been on practically a ‘relief’ 
basis. 

“The returns indicate that both the 
‘median’ and the ‘average’ incomes were 
brought down, materially, by those who 
were not engaged in private practice, 
for those engaged in private practice 
showed a median income of $3,200 
(Table XITA).” 

Experience and Earnings 

Certain plainly defined correlations, 
among which perhaps the most signifi- 
cant are those between “experience and 
and “character and training 
the 


earnings” 
and earnings,” are based on sta-- 
tistics secured by the committee. Of the 
first, the report says: 

“The upper half of Table XVI con- 
tains an analysis of the returns of 2,938 
lawyers who gave reports of their in- 
come in 1933 and a statement as to the 
year when they were admitted to prac- 


tice, Table XVIA 


similar analysis of 2,648 returns from 


while contains a 
lawyers engaged solely in private prac- 


tice. As would naturally be expected, 
there is a practically steady curve show- 
ing increase in earnings in the several 
in- 


age groups, the maximum “median 
come” being that of the group which 
was admitted before 1900—approximate- 
ly $8,000 a year, while from the low in- 
come of the group most recently ad- 
mitted (1930 or later) the median of 
the earnings of the several groups in- 
creased regularly, with the single ex- 
ception that there was no material dif- 
ference between the earnings of those 
who had been admitted from 16 to 21 
years previous and those who had been 

















a os — : ae — 


440 


admitted from 23 to 33 years previous 
to the reporting date. 

“The indication is clear 
that, as the practising lawyer gains ex- 
perience, he gains clientele and earn- 
ings fairly steadily for a period of about 
20 years—after which the income re- 
turns are fairly stable. While the num- 
ber of those reporting in the higher 
brackets is probably too low to justify 
any general conclusions, it is of inter- 
est to observe that about 10% of those 
reporting earnings of over $50,000, (3 
out of 34) were in the group which had 
been admitted to the bar less than 10 
years. The pitiful fact revealed by 
these returns is that one-sixth of those 
in the group admitted prior to 1900 
made less than $2,000 in 1933. That 
this was due in large part to the in- 
creasing difficulty of collections during 
the continuance of the economic depres- 
sion is indicated by the fact that, for 
the preceding five years, less than half 
as many of this oldest group were so 
unfortunate—as is shown by the second 
grouping on Table XVI. The curves 
plotting the course of these earnings 
and showing the comparative steadiness 
of increase in returns as measured by 
the increase in experience, is shown on 
Graph II. 

“Certainly the analysis of the returns 
with regard to earnings as indicated by 
the replies for 1933 hold little to stimu- 
late the hopes of our younger prac- 
titioners that their incomes after thirty 
vears of practice will be extravagantly 
large, for the median mere 
$8,000 for that group.” 


therefore 


shows a 


Training and Earnings 

On the relationship of character and 
training to earnings the report says: 

“The analysis of the earnings of the 
group which had and which did not 
have college degrees, and of those who 
had attended ‘full-time’ law 
distinguished f those who 


schools as 
trom were 
trained in ‘part-time’ law schools, re- 
some extremely interesting fi 
ures. Not only in 1933 but in the pre- 
vious five years, the incomes of the col- 
lege graduates and of the full-time law 
school graduates (which, incidentally, 
are so close in amount as to indicate 
show 


veals 


a large degree of coincidence) 
consistently that those with the college 
and full-time law school training re- 
ceived approximately 50% larger in- 
comes than the non-college and part- 
time law school graduates—as is clear- 
ly established by Table XV. In 1933, 
the median college-graduate income 
was $3,570 and that of the full-time law 
school graduate, $3,555; while the non- 
college graduate income was 
$2,480 and that of part-time 
graduate, $2,580 

] 


almost equally ¢ 


median 
law school 
The correlation is 


1 
' + 


1 
close in the comparison 
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of the incomes of the two groups in the 
prior five-year period, the college group 
median being $5,220, the full-time law 
school group, $5,140; while the non- 
college group showed $3,570 and the 
part-time law school group $3,355. 
“While these figures clearly estab- 
lish that the full-time 
law schools and college graduates re- 
ceive materially larger than 
those who have not had such advan- 
tages, it cannot, of course, be fairly de- 
duced from these figures that everyone 
who graduates from college and from a 
full-time law school is reasonably cer- 
tain thereby to enter a higher income 
group. The presumption, of which we 
may fairly take judicial notice, as it 
were, is that a large percentage of grad- 
uates of colleges and full-time law 
schools come from families whose finan- 


graduates of 


incomes 


cial condition and social standing are 
such as to make probable a more re- 
munerative clientele than the other 
groups would be likely to develop. On 
the other hand, taking into considera- 
tion that no doubt a large percentage 
of the college graduates had attended 
the free colleges maintained here in 
New York, this fact would tend, to a 
substantial extent, to modify the pre- 
sumption thus indicated. It therefore 
seems reasonably fair to conclude that a 
college a full-time law 
school training tend strongly to bring 
about a large financial return in the 
practice of the law. Therefore, both 
from the point of view of the lawyer 
himself, as well as, presumably, from 
the point of view of the public whom 
he serves, the best possible training is 
clearly indicated as a desideratum. 

“The returns would probably 
an even greater advantage on the part 
of the college and full-time law school 
graduates, were it not for the well- 
recognized fact that during the past 
four or five years a very large propor- 
tion of such men entering practice in 
New York have found themselves com- 
pelled to serve clerkships for no salary 
at all or for only a salary. 
Moreover, the proportion of 
graduates has unquestionably largely in- 
creased during the last five years cov- 
ered by the questionnaire. 


High Overhead Found 


degree and 


show 


modest 
ce lege 


” 


An extremely high overhead is 
shown by the statistics. This aspect of 
the situation is treated under the head 
“Cost of Doing Business.” The report 
says, in part: 


“The percentage of expense is, of 
course, higher in the lowest income 
brackets. In the highest group, the 


cases were too few to warrant general- 
ization. However in the highest group 
covered ($25,000 to $49,999), the ex- 


of the 
of the net income 
The lowest percentage is shown in the 
$3,000 to $4,999 group—less than 25% 


. 


of the gross and just under 33 1/3% 


pense is still high—almost 30% 


gross and over 40% 


of the net 

“The detailed 
illuminating. The expense for the en 
tire group was 35% of the gross—al 
of the net. From the busi- 
ness standpoint (the practice of law be- 
ing a service and not a commodity) it 
concluded that the ex- 
business is 


figures shown are quite 


most 50% 


may readily be 
pense or cost of doing 
shockingly high—particularly since the 
exceptionally high cost of living, per- 
sonally and socially, necessary to main- 
tain the lawyer’s position in his com- 
munity, and to give an appearance of 
prosperity to invite confidence, imposes 
an additional expense. 

“As shown by Table XXIX, the ex- 
penses for the preceding 5 years were 
at a much lower level, comparatively 
For the entire group, expense as com- 
pared to gross income was 26%, as 
against 35% in 1933, and the propor- 
tion of expense to net income in the 
five-year period was just over 35%, as 
against almost 50% in 1933. Difficul- 
ties of collection and shrinkage of busi- 
ness during the latter year no doubt 
contributed largely to this result.” 


Constructive Effort Needed 


The report calls for a constructive 
effort to deal with the serious economic 
problem of the profession in New York 
How serious that problem is 
may be inferred from the statement, 
based on the statistical material gath- 
ered, that “more than half of the pro- 
fession in New York County are in the 
income class below $3,000 per year (the 


County 


median for the entire profession is only 
$2,900), almost half are below the re- 
spectable minimum family subsistence 
level of $2,500 per year (one-third are 
in the class below $2,000 a year, one- 
sixth below $1,000, and almost one-tenth 
at a less than $500 per year); and 
substantial portions are on the edge of 
starvation, with at least close to ten 
per cent of the New York City Bar 
virtually confessed paupers. The cause 
is almost exclusively overcrowding; for 
the public pays enough (over $6,000 net 
average to each lawyer, not to speak of 
the extravagant overhead).” 

Nor does the Committee think that 
the situation is likely to be corrected 
simply by improvement in general eco- 
nomic conditions. “The ‘depression’,” 
it says, “is not a mere passing incident; 
since economists generally deem it un- 
likely that business conditions as good 
as those which existed a decade ago 
will soon return; and the sooner we 
problems on that basis, 


deal with our 
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usly deterred general 

é ett ‘3 
xls f attacking the 
I | by limiting the 
ns and other meth- 
th the persons enter- 
¢ to enter the profes- 
th in the report. This 
iching the problem 
1 side, while of course 


ll generally familiar. 
ntribution of the report 
ould seem to be its ap- 
of the volume 
ich can be made 


profession by “an ag- 
tive professional ap- 
_ } \ 


ubject.” We quote from 


Professional Expansion 


mend immediate, practical 
1 study of details and plan 


it into operation some or all 

g method of collective 
expansion 

rganization, by Bar asso- 


‘ther professional groups, 
more legal clinics, with 
far as possible in residential 
The first feature of a 
at it shall differ from 
legal aid societies in that 
shall pay for services ren- 
fair and moderate but not 
basis. The second feature 
linic is that it shall be re- 
fessional associations and 
rning » as to coordinate 
lationship between theory 
é The next feature of a 
opinion is that the 


n W 
] 


I 
1 
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wyers therein shall be paid a 


‘ration of such 


nion the ope 

will not constitute unfair 
with the remaining or pri- 
oners; because we are confi- 
tt only will standards of 
1intained and certain classes 
idardized and removed 
| of disastrous competition, 
it the aggregate of business 
ve so much greater that 
1 suffer but on the con- 








f service by the legal 
ndoubtedly be restricted in 
nd no client will need to 
lawyer of his choice in 
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he legal clinic. Within the 


itself, the public may con- 


ulso choose among individual 


iployed in the clinic. 
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1 
11 


ic would benefit, among 
through the legal clinic, in 


remendous overhead expense, 


igures in the record as 
sion as a whole, would be 
the efficient modern organ- 
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ized operation of these moderately 
large-scale units. The man of moder- 
ate means would know that for a modest 
sum, he can have competent legal serv- 
ice in the drafting of a will or contract, 
or in the passing upon a lease, or in 
dealing with the everyday problems 
which involve and call for legal judg- 
ment. The volume of such business, 
which is non-existing today so far as 
the lawyers are concerned, will build 
up an entirely new and broad field of 
practice. In addition, this will prepare 
the lawyer to render the best service to 
the public, not of being called in, when 
trouble arises, to participate in litiga- 
tion, but to give advice which may fore- 
stall controversy. Thus instead of be- 
ing in competition with established 
practice, the legal clinic will furnish a 
feeder for a new field of future work.” 


Qualified Specialist Lists 


“II. We recommend the establish- 
ment and use of lists of qualified special- 
ists and perhaps even general prac- 
titioners, and the use of such lists by 
your Association and other similar 
bodies, for recommendation to other 
members of the profession as well as 
to the public, so far as practicable with- 
in reasonable limitations. The N. Y. 
State Bar Association has made a start 
on such a plan. 

“The plan just referred to seems to 
be limited to use of lawyers by lawyers. 
We respectfully suggest as a result of 
our study that the plan has real merit 
and we believe it might be expanded so 
as to include the use of such lists of 
lawyers by the public also. This use 
of lists might be collateral to the use of 
legal clinics, since the clinics will tend 
in practice probably to concentrate on 
certain routine matters, while applica- 
tions will still be received from the pub- 
lic for service of a more specialized 
character. ay 

“IIT. In collaboration with one or 
both of the foregoing plans, namely, 
legal clinics and professionally spon- 
sored lists of recommended lawyers, or 
independently of either or both, we 
recommend that your Association 
alone, or in cooperation with other 
similar bodies, should enter upon a pub- 
licity campaign, including of course the 
radio, to expound to the public sys- 
tematically and continuously the truth 
that it is to their interest to consult a 
lawyer upon certain occasions, as for 
example, signing a lease, making a will, 
buying a house, buying or selling a 
business, protecting a business idea, set- 
ting up trusts, making contracts, and 
the like. 

“Such a campaign should not be d'- 
rected to stirring up litigation. On the 
other hand, if there is anything in the 
law or in our own accepted canons of 
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ethics, which stands in the way of our 
profession openly aiding the public to 
respect the rights of others and to pro 
tect their own respective rights, even 
though litigation may thus be involved, 
it is time the law or our code was 
changed. 

“Here again we see a third example 
of those things being done perhaps il 
legitimately, and against our interests, 
and probably against the public’s inter 
ests, which we suggest should be done 
legitimately and in the more effective 
interest of all concerned. Thus, it is 
well-known that real estate brokers give 
ample publicity to their own compe- 
tence and availability for virtually legal 
services, and that banks, trust com- 
panies and title companies do the same. 
Press and public are puzzled by the 
fact, that while a committee of lawyers 
offered to defend businessmen against 
enforcement of laws deemed unconstitu 
tional, the profession as yet has mani- 
fested no great interest in volunteering 
its service to other elements of the popu- 
lation whose rights are threatened from 
time to time contrary to law. ‘a 


Economic Cooperative Machinery 

Space is lacking to deal with the 
discussion which follows various other 
recommendations looking to economic 
improvement. For these the reader is 
referred to the report with its wealth of 
detail. However, the following ex- 
amples of strictly economic cooperative 
machinery for lawyers following a rec 
ommendation for the establishment of 
enterprises of this class, may be found 
of special interest. 

“(a) Lawyers’ credit unions, with 
plentiful government financial coopera- 
tion. We believe that our profession is 
as much worth preserving as homes, 
farms, banks, railroads, insurance com- 
panies and private business, to all of 
whom government financial aid has 
flowed in millions (and billions) of 
dollars. 

“(b) Lawyers’ large-scale coopera- 
tive offices for the practice of law. This 
is undoubtedly in the public interest, in 
view of the staggering overhead ex- 
pense pointed out in the record of the 
survey, and the unfortunate tendency of 
so many lawyers (also statistically ob 
served)—in their ignorance and help 
lessness—to duplicate their individual 
and limited office outfits ad infinitum. 
The result, of our suggestion, would no 
more be corporate practice of law, than 
is now represented by our leading law 
firms.” 


Summary of Recommendations 


Following is a summary of the prin- 
cipal recommendations in the report: 

Further restriction of admission to 
the Bar as a means of dealing with the 
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of the Bar in 





serious overcrowd 
New York ( 
lective professional approach 
Associations and the like) to a’wider 
service to the public, which should ma- 
terially both the volume of 
work for lawyers and their income; The 
establishment, by the Association alone 
i similar 


an aggressive col 


Bar 


ounty ; 
(by 


increase 


or in cooperation with other 
bodies, of paid full-time executives and 
staffs to continue research, to admin- 
ister publicity, public relations and any 
paid advertising deemed advisable, to 
constitute aggressive representatives of 
the interest of the 
and to perform certain other duties; 


the lawyers 


economic members 


the annual registration of 
in the State of New York; the require 
ment of admission to the Bar as a quali 
fication of eligibility for various classes 
of court employment and other public 
Services ; 

The gradual adoption by Bar Asso 
broad 


ciations, “in principle, of the 
ideal of the division of useful la 


ilized 


} 


Or, In 


on 
localities 


highly developed and civ 
among functional 
spe- 
erve the 


de- 


rovern- 


like ours in America, 
and skilled groups of comparativ: 
ups can best 


ide il by 


cialists, which gt 


highest social and ethical 
, ' 


veloping a high degree of self 


ment and responsibility within each 
group, and that the legal profession 
should regard itself as one such organ 
of a functional society; the gradual 


enlargement of public legal service, t 
be paid for by the government; an 
immediate and conscious effort by i 
and other Bar Associations to 
ratize and expand tl 
ernment and 
ganizations; that public relief an 


membership of 


‘clients’ be encour 


lic works 
public expense to avail themselves of 





legal advice as to their rights in re 
tion to such agencie well their 
private affairs—such advice to be pai 
for by the governmental 1 

That the organizations of the legal 
professions take e act nterest 
in the welfare of the t ! 
population who have not in the past 
formed any considerable part of i! 
clientele; that the use of att 1 
arbitrations be encouraged. both as a 
means of making the arbitra ess 
more effective and as_ legitimately 
extending the field of usefulness +] 


Bar; a systematic, continuous and cot 


structive imaginative researc] dis 
cover other additional fields of useful 


lawvers: immediate and def 


helvy and recammenda 


ness for 


nite intensive 





tions, with regard t court pa lage 
the fostering | this Associa 1 nd 
others of strictly economic « erative 
machinery for lawvers: legal research 
and other law projects in cooperation 
with government relief and rehabilita 


tion agencies 


The report was adopted by the Com- 
Professional Economics on 


1936. 


mittee on 
Feb. 27, 


special 


It was approved at a 
meeting of the New York 
County Lawyers Association on June 
+, with the express statement that such 
action did not at this time attempt to 
the the ap- 
the the 
The spirit in which 

mittee did its work is well expressed in 
40 of the min 


“commit Association to 


proval of recommendations in 
report.” the Com- 


its statement (p. 1e¢ graph 


copy ) that “we repeat that all our rec 
ommendations are intended to be not 
only consistent with dignity and ideal 





ism and social usefulness, but actually 
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more expr values tha 
almost anything done in the past by the 
gar.” 

Following are the members of the 


Committee « I 
Isidor Lazarus, | 
Berls, 
Alexander | ; 
Bloomfield, Hon. John Kirklan« 





mecretary 








Aaron B Colemar F rederi 
Crane, Hon. i R. Davies, Hor 
Robert Daru, | Mayer C. Goldmat 


Mortimes riay Vie 
\. Mark Levi Edward R r, Jerom« 
N. Sewards n \ ~ rman SO 
mon | ta Jalla _ 1ownsen 
Hon. Abr 
Weiss. 


Chicago Bar Association Expels Four Judges from Mem- 


bership and Censures Seven Others 


Statement 


of Board of Managers 


HE Chicago Bar Association has 
€ expelled four of the judges, 
charged with violati the canons of 
Judicial Ethics 
and found that two were guilty of 
but 
Che reason for t se- 

taken the 
four who were expelled is thus stated 


in a Report of the Board 





censured seven others 


such 
“with mitigating circum- 


he more 


violation 
stances.” 
vere action with respect to 
or Managers 
recently made public: 

“The Board finds that the 
lges constitutes a 
the 
repu- 
coupled 


conduct of 
each of these four ju 
flagrant violation of Canon 28 of 
Canons of Judicial Ethics and a 
diation of thei1 This, 


with their publicly expressed unwilling- 


oince 


ness to recognize these standards, con- 


flicts so violently with the purposes of 
the to leave the Board 
tl 


no other course but to expel them from 


Association as 


membership.” 


Action of the Board of Managers is 
the latest development in the unprec- 
edented situation created by the with- 
drawal of the Superior and Circuit 


Court judges of Chicago 
Associ: [ 
the 


from the 
| 
| 


Chicago Bar 





notification by 
number of tl 
ing and answer 


a . . ; 
violation of Canon 28, by reason of po 


litical activities in 


primaries last April. The Board of 
Managers, by its latest step, refuses 


ynize their right to “withdraw 
the 
still as 
expel them 
hand, 
asa complete severance of their 
the organization, which, in 
right 


alleged 


to rec 
under circumstances, but treats 
members and proceeds to 


other 


them 
The judges, on the 


drawal 





evidently regard their wi 


mem 
ership in 


ny event, they insisted had no 
to attempt to discipline them for 


violation of the Canon in question 


The statement of the Board of 
facts 


Man 


gave 


reviews the whicl 


agers 


rise to the proceedings, and the subs 
quent developments which were set 
forth in the June issue of the JouRNAI 


It again declares that the hearings wer« 
fully 
states that, “since the four jud 


warranted | custom, and 


to comply or comment upon the sub 
stance of the < ny laints, it now be 

comes necessary t pre ples ( 

violations which were th in the 
complaints.” These are given in con 
siderable detail the iS¢ I eacn Of! 
them. The statement adds, “None of 


the four judges mentiot n 


denial or any 





going specificat 1 Che letter 
they addressed to the President merel\ 
raises a fal 
confession 


statement 


Codes of Ethics Obligatory 





“If the bar is no | inquire 
into any violat f tl Canons 
Judicial Ethics t t] become mean 
ingless and of 1 value t issumed 
by the Board of M gers of the Chi 
cago Bar A ition that when the 
American | tior lopts a 
code of ju | tion is 
not merel toward 
conduct it t that such 
rules of cé lated to 
have effect in ‘ f today 
To state that € Igation ¢ 
a canon | tionally 
no sar Ass 1 | ve any 
right to inquire into its observance and 
the actual cor t whom it 
applies would be to deprive the canor 
of any force and render lity. I 
is not believed that the « t men 
(including the then Chief Justice of 
the United States and ¢ f Justices 
the Supreme ( the States ot 
Maine and Pennsylvania) who formu- 

















vast 


the 


e canon and the majority 
bar of United 
ld countenance violations by 
judges, nor would they coun- 
a demo- 


and 


nce an attitude which in 


form of government truculently 
es the right of members of the 
profession to which they belong 


their conduct. 


Necessity Does Not Excuse 


Violation 
ition OF the activities ol 
9 partisan politics it has been 
ed that if they wish to retain thei 


j 


dges they have no alte 


ve ut to participate in partisan 
il activities. Otherwise, it has 

1 they will fail of re-elec- 
eed the press has recently 

ed excerpts from a public speech 
the judges in question 

é e is alleged to have said that 
ext desirable for a judge to 
ge vé actively in polit because 


s way he will become superior to 


cla politicians, the argument 
tly being that the more deeply 

s entangled in the political net the 
lependent he is_ therefrom. 

t wyers whose sole defense to 

ge violations canons of 


xcuse of necessity have 


en disbarred by courts of 
he courts are constantly 
fenders whose only justi- 

it of dire need. It ill be 
ve whose duty it is to en 
tc ict hich govern 

fe to cla exemption for 
he ground of political ne 
edit of liciary it 


that the judicial 
the 


y presents 


17 ¢ 
ir Gallery ot 


mmittee on Commerce 


Association Chairmen: 


CURRENT EVENTS 


names of many judges who have stead- 
fastly abstained from partisan political 
activity. . 

“As to those judges who refused to 
appear, the Board is compelled to base 
its action upon the evidence produced 
in support of the complaints without 
the benefit of any answer or argument 
on behalf of the judges involved. The 
Board regrets that these judges have 
been unwilling to cooperate with the 
organized bar in its effort to bring 
ihout a compliance with the Canons 
of Judicial Ethics which are supported 
and defended by so many members of 
the bench as well as by the organized 
bar. 

Conclusion 

“In submitting to the members of the 
Association these findings and conclu- 
sions, the Board of Managers feels that 
some further comment should be made 
in summation of the considerations 
actuated the Board. We 
regard Canon 28 of the Canons of Ju- 
dicial Ethics as containing in itself a 
clear statement of the sound principles 
which underlie its adoption. The Board 


which have 


is of the opinion that the language of 
the canon is merely declaratory of well 
established professional principles nec- 
essary to the preservation of the integ- 
of the The canon itself 
suggests one of the reasons why partic- 


rity judiciary. 


ipation in politics by one 
holding judicial 
with the proper discharge of the duties 


This report presents no 


partisan 
office is inconsistent 
of that office 
elaboration or 


beyond 


extension of those rea- 
the that the 
experience of the legal profession in 
Chicago has demonstrated that partisan 
politics inevitably demands of its par- 
ticipants loyalty and the 
dictates of political organizations. One 


observation 


sons 


obedience to 











rot Left, Charles W. Tooke, Chair- 
a f Municipal Law Section; right, Harold J. Gallagher, Chairman of the 
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holding judicial office should yield no 
loyalty to any political interest, indi- 
vidual, or set of individuals, but should 
commit himself without reservation to 
the administration of justice as the law 
and equity of each case shall require. 
“The very assumption of judicial 
office involves the acceptance by the 
judge of justice as his master. 
Partisan politics requires obedience to 
the dictates of those in authority within 
the party; the work of the judiciary 
offers no exception to the axiom that 


S¢ le 


two masters 
with 


no man 

“The 
politics cannot be regarded as an inno- 
vation but must be taken as a statement 
of a fundamental principle. It is not 
merely a rule of conduct binding only 
upon the Association 
composed of lawyers and judges en- 
gaged in the administration of justice, 
but it represents the well considered 
opinion of the bench, the bar and the 
public wherever our system of law pre- 
vails. Each member of the bar of the 
State of IHinois has reserva 
tion taken an oath to support the Con- 
stitution of the United States and of the 
State of Illinois and faithfully to dis- 
charge the duties of the office of attor 
ney and counsellor at law to the best of 
his ability. After the long and exact- 
ing apprenticeship the 
rules of the Supreme Court, and when 
he has proved his mental and moral 
fitness to practice law in the State of 
Illinois, an attorney and counsellor at 
law by his oath consecrates himself to 
the ideals of his profession sy the 
written and unwritten law of that pro- 
fession he is dedicated to high stand- 
ards of conduct. Such standards still 
control when a lawyer becomes a judge. 

“In fulfillment of the purposes for 
which it the Chicago 
Bar Association will continue to oppose 


can serve 


canon dealing partisan 


members of an 


without 


prescribed by 


was organized, 
participation by judges in partisan poli 
tics contrary to the Canons of Judicial 
Ethics and the accepted standards of 
their offices. 

“The Board is confident that most of 
the the 
Association in 


will with 


this 


cooperate 


effort.” 


judges 


A Course for Prosecuting 
Attorneys 


ROSECUTING attorneys and 

P theis assistants will have an oppor 
tunity to 
the latest facilities and techniques for 
dealing with crime at a course which 
will be offered by the Northwestern 
University School of Law through the 
facilities of its Scientific Crime Detec 
tion Laboratory in Chicago from Au 
gust 3rd to August 7th of this 
In addition there will be opportunity 
for discussion and exchange of opin- 


familiarize themselves with 


vear. 
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rosecutors themselves 


to be 


ions among the | 
conducted as a 
of 
ve mutually helpful, rather 


as the course 


1S 


group project, the members which 


are trying t 


than as a conventional college course. 
Lectures and demonstrations will be 
given by the staff members of the 


Scientific Crime Detection Laboratory, 
and a specially prepared manual will 
be student 
ing the scientific principles and explan- 


furnished to each concern 


ations of the various types of scientific 


evidence, as well as a complete and 
authenticated discussion of their legal 
status and application. The course will 
include talks and demonstrations by 
Mr. Leonarde Keeler, who has per 
fected the so-called “lie detector,” on 
“Detection of Deception.” Several 
talks on “Firearms Identification” will 


be given by Mr. Charles M. Wilson, 


and a review of “Legal Decisions” on 
this and other subjects by Mr. Fred 
FE. Inbau, all of whom are with the 


AMERICAN 


OUR 


BAR ASSOCIATION 


Crime Detection Laboratory. 


Dean Emeritus John H. Wigmore, 
Dean Leon Green and _ Professor 
Newman F. Baker of the Law School 


faculty will present various other in- 
teresting phases of the work of a prose- 


cutor. C. W. Muehlberger, Edwin 
O’Neill and Katherine Keeler of the 
Laboratory and T. P. Sullivan, Super- 
intendent of the Illinois State Bureau 


Criminal Identification and Investi- 


ol 
gation, Edward F. Burke, former chief 
of the Bureau of Identification of the 
Rochester, N. Y. Police Department 
and Earl H. De Long, Instructor of 
Political Science are also on the pro- 
gram. 

The only charge will be a nominal 


fee which includes the cost of the “Out- 
line of Criminal Investigation.” It has 
been announced that attendance will be 
limited in number and restricted to 
attorneys holding federal or state office 
as prosecutor or assistant prosecutor. 


Sixth Annual Judicial Conference of Fourth Circuit De- 
votes Entire Time to Preliminary Draft of Rules of 
Procedure Prepared by Advisory Committee 
of Supreme Court 


HE Sixth Confer 
ence of the Fourth Circuit, held at 


Annual Judicial 


Asheville, N. C., on June 4th and 5th, 
devoted the entire time of its sessions 
to consideration of the Preliminary 


Draft of the Rules of Procedure, pre 
pared by the Advisory Committee of 
the Supreme Court. In attendance at 
the Conference were the Circuit and 
District Judges of Fourth Circuit, 
District Attorneys, Deans of Law 
Schools, members of the committees on 
rules appointed by the District Judges, 
and presidents and representatives of 
the Bar Associations of Maryland, North 
Carolina, South ( 
West Virginia 


he 


‘arolina, Virginia and 
Special guests of the 


formerly Attorney 


Conference were 

General William D. Mitchell, Chair 
man of the Advisory Committee on 
Rules, Dean Charles E. Clark of the 
Yale Law School, a member of the 
Committee, and Mr. Edward H. Ham- 
mond of the Department of Justice, 


who has assisted in its work 
Addresses were made at the sessions 

of the Conference by Chairman Mitch- 

ell and Dean Clark of the Committee, 


and by Judge W. Calvin Chesnut of 
3altimore, Md. Discussion was led in 
addresses by Mr. Charles McHenry 


Howard of Baltimore, Mr. Murray M. 
McGuire of Richmond, Va., Judge 
Frank W. Nesbitt of Wheeling, W. Va., 
Mr. Charles W. Tillett Jr., of Charlotte, 


N. C., and Mr. Samuel L. Prince of 


\nderson, address by Mr. 
Walter | Huntington, W. 
Va., president of the Junior Bar Asso 


ciation, was read by Mr. Hawthorne D. 


a <. 


An 


Brown of 


Battle of Charleston, W. Va., in the 
absence of Mr. Brown, who was un 
avoidably prevented from attending. 


There was a full discussion of the va- 
rious important changes 11 
proposed by the tentative draft. 

Judge Parker, in opening the Con- 
ference, praised the work of the Ad- 
visory Committee, saying that it had 
proposed a set of rules which were at 
once simple and practical and which, if 
adopted, would give the federal courts 
the best procedure that had ever pre- 
vailed anywhere in this country. He 
expressed the view that a lawyer who 
understood any system of procedure, 
could master the system proposed by 
the rules in a few hours’ study, and 
that others could master it more easily 
and quickly than they could any other 
system. The view was repeatedly ex- 
pressed by the speakers that a splendid 
piece of work had been done by the 
Committee; and a_ resolution was 
adopted by unanimous vote approving 
the rules in principle and recommend- 
ing that they be adopted with such 
minor changes as might appeal to the 
wisdom of the Supreme Court. 

There was extended discussion of the 
alternative suggestions as to rules three 
and six; upon a vote being taken, all 


1 pre cedure 


NAL 






except four of those present expressed 
themselves as favoring the second sug- 
gested rule, i. « favor of the re 


* commenced by 
filing of complaint with the Court. A 
as to the rule to be 
jury and jury 


quirement that action 


vote was taken also 
applied on review of non 


waived cases; and by a decisive vote 
the Conference expressed itself as fav- 
oring one rule in such cases, whether 


the cases were legal or equitable in na 
ture, and as approving Rule 68, i. « 
| 


all 


cases the rule now 


in applying to the findings in non 
jury or jury-waived 
applied by tl 


in equity cases 


to finding 


ie federal courts 


The following resolution, offered by 
Mr. Julius C. Smith, of Greensbor: 
N. C., was unanimously adopted: 

“RESOLVED that this Conference 
commend the excellent work of the 


Advisory Committee on Rules and that 
the preliminary draft of 
mitted by it be approved in principle 
and that the said draft of said rules a 
they be further changed 
amended following the consideration by 


the Committee of cri 


the rules sub 


may and 





isms of the same 


submitted by the bench and bar be ap 
proved for adoption by the Supreme 
Court.” 

auDE M. DEAN, 


Secretary 


Presidential Engagements 
J the Presi- 


N June 29th and 30th 
dent of the American Bar Asso- 


ciation will attend the annual meeting 
of the State Bar Association of Wis- 
consin, Lawsonia, Wisconsin, and 
on the sub- 


at 


will speak at the meeting, 


ject of “Next Steps in Bar Association 
Work.” 
On July 10th and 11th, President 


Ransom will attend the annual meeting 
of the Alabama State Bar Association, 
at Birmingham, Alabama. His subject 
will be “The Profession of Law Should 
Face Its Problems.”’ 

On Saturday, July 18th he will speak 
on Lawyers’ Day, under the auspices 
of the Bar Associations of Chautauqua 
County, New York, at the Chautauqua 
Assembly. His “The 
Blessings of Liberty.” 

On July 30th and 31st and August 
Ist, he will attend the annual meeting 
of the Washington State Bar Associa- 
tion, on Mount Rainier; on August 6th 
and 7th, the annual meeting of the State 
Bar of South Dakota, at 
Sioux Falls, South Dakota; on August 
10th and 11th, the annual meeting of 
the State Bar Association of North 
Dakota, at Fargo, North Dakota; and 
on August 19th to 21st, the Conference 
on The Future of the Common Law, 
under the auspices of the Faculty of 


topic will be 


Association 


e 
f 


ve Comm tte f the 
Associat meet at 
tle Boste T Massa- 
\ugust 19th to 21st, so as 
ri ers ft dispose of 
rk before the open 
ial meeti1 { the Asso 
t 24th 


Former President Loftin 


Goes to Senate 
a OTT M LOFTIN, of 


an Bar Association, 


Presi 


natior aiding lawyers 
May 27 to the United 
te, to serve until a succes 
e Senator Park Trammell 
N ember Mr I oftin 
ididate r the office and 
ed that he will not be a 
the late Senat un 
M ftin left for Washington to 
soon after receiving the 
He vas met at the 
at by a large delega 
istrict of Colum bia Bar 
ed to the Senate cham 
n in 
his length of service will 


Senator Loftin may be relied 


harge his important duties 

age, fidelity ind distinction 
riends and acquaintances in 

\ in Bar Association who re- 
great services to this or- 
congratulate the State of 

choice for senator, and 

tin on this new and de 

which has come,to him. 


Revision of Ohio Civil 
Procedure 


C RLES W. RACINE, president 
f the Ohio State Bar Association, 


nted a committee to 
of the 


consider 
Ohio Code of Civil 
Ohio’s leading lawyers. It 
it is said, 
civil pro- 


1 


begin work immediately, 
Ohio’s laws on 
with 

the 


veing worked out for Fed- 


ng lines comparable 
ressive states and with 
YY a committee appointed 


the Supreme Court of the United 
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Fordham Law School Ap- 


proved Provisionally 
HE 


and Admissions to the 
American Bar Association 
Mayflower Hotel in 
May 6. At that meeting the Fordham 
University School of New 
York City was given provisional ap- 
proval, making a total of eighty-nine 
schools on the approved list, and the 


Education 
Bar of the 
at the 
Washington 


Council on Legal 
met 


on 


Law of 


Law School of Louisiana State Univer- 
sity was removed from probation by the 
passing of the following motion: 


“Be it Reso.vep, Inasmuch as, since 
the original action of the Council on 
Legal Education and Admissions to the 
Bar of the American Bar Association 
in placing the School of Law of Louisi- 
ana State University on probation, a 
reorganization of the law has 
taken place and definite assurances have 
been given that conditions complained 
of will not be permitted to recur; that 


sche 01 


the school be restored to approved 
standing.” 
The Council decided to devote the 


Section meeting in August to a discus- 
sion of what can be done in reference 
to character training of the law student 
and, particularly, what the law schools 


can do in this important field. 
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Special Committee on 
Customs Law 


RESIDENT RANSOM. recently 

announced that the Association has 
created a new Special Committee on 
Customs Law, and that a majority of 
the lawyers specializing in the field of 
customs law have become members of 
the American Bar Association. The 
inauguration of the new Special Com- 
mittee is a part of the program of the 
Association for bringing into its ranks 
and the scope of its work all lawyers 
engaged in any branch of the profes- 
sion of the law. 

The members of Special 
Committee, will until the 
adjournment of the annual convention 
of the Association in Boston during the 
week of August 24th, are: 

Albert MacC. 
New York City; 
ger, Judge, United 


the 


serve 


new 
who 


Barnes, Chairman, 


Frederick W. Dallin- 


States Customs 
Court, New York City; Joseph R 
Jackson, Assistant United States At 
torney General in Charge of Customs 
Law, Department of Justice, Washing- 
ton, D. C.; Thomas M. Lane, New 
York City; Frank L. Lawrence, San 
Francisco, California 
It is expected that the new Commit 


tee on Customs Law will present its 
first report to the Annual Meeting in 
Boston 


Washington Letter 


June 22, 1936. 

Adjournment of 74h Congress 

HE Senate having passed the ad- 
T ministration tax bill in the after- 
noon of the last working day of the 
session, and having given the Treasury- 
Post Office appropriation bill its final 
approval, had no major item hopeful 
of accomplishment to which to turn its 
attention except the Guffey-Vinson bill 
to replace the other Guffey coal control 
act lately held unconstitutional. But 
this substitute measure was filibustered 
to its demise as the session closed. 

Earlier in the day the House had 
finished its major business and stood 
by for any matters which might need 
its attention in the last hours. At mid- 
night on Saturday, June 20th the House 
performed the unsolemn but supposedly 
necessary function of turning back the 
hands of its clock. 

In addition to defeat of the Guffey- 
Vinson bill, the adjournment of Con- 
gress accomplished the defeat of a last 
minute effort to shove through the in- 
flationary Frazier-Lemke bill, an at- 
tempt having been made to attach it as 
an amendment to the coal bill. Aside 


from the Treasury-Post Office appro- 
priation bill, the other major bill 
enacted during the final rush was the 
Walsh-Healy bill to require contractors 
handling Government work to comply 
with standards as to wages and hours 
of work. 

During lucid intervals in the filibus- 
ter, the Senate was able to accomplish 
a number of items of business which 
were not of a controversial nature. 
Among these was confirmation of the 
President’s nomination of Richard L. 
Disney, of Oklahoma, and Miss Marion 
J. Harron, of California, for twelve 
year terms on the Board of Tax Ap- 
peals. The outgoing members, whose 
terms had expired June 1, 1936, were 
Herbert F. Seawell of North Carolina, 


and Miss Annabel Matthews of 
Georgia. 
The Senate’s adjournment occurred 


shortly after midnight and the House 
adjourned at 12:39 a. m. Sunday, 
June 21st. 
Ship Subsidy Passed 
Under stress and duress, on the last 


effective day of the session, passage of 
the ship subsidy bill was effected in 
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the House It had the Senate 
the preceding day The duress con 
sisted of a threatened filibuster in the 
Senate against the Treasury-Post Office 
appropriation bill 


Departments which 


$26,500,000 for continuing 


known 


believed 


included 
ocean mail contracts generall) 
as indirect subsidies It was 

number of Senators who started 


that, 


by a 
the filibuster if this appropriation 
hill should be approved, 
take the 
direct subsidy measure 


subsidy bill 


considered by those of a 


House 


hen the 


would not trouble to pass the 


The direct which was 
ll points of 
view to be superior to the present 
mail contract-subsidy system, 


provides for subs 
tion up to 50 pet 
tor t } 


would permit operators t OTrOW 


ocean 


idizing ship construc 


cent of the cost; 


half 
Govern 


the remaining sutrn from the 


ment at 34% interest; and 


pe r cent 
would them 


the vessels. The 


subsidies to operate 
House was told that 


this bill 


give 


President Roosevelt regarded 


as a step in the right directior 


Right of Petition or Lobbying 


The so-called antl lobbvit g bill (H 


R. 11663) was killed for this 
when it was defeated House by 
a vote of 263 to 76 on a motion to table 
Less than three 


had 


session 


in the 


the conference report 


months before, the original bill 


passed the House; and a week later a 
more stringent bill (H R 11663 


amended by substituting the text of 


5. 200e) 


was passed bv tl senate 


without a dissenting vote 


The House bill related to persons, 
firms, corporations, 01 ganizations 


formed for the principal purpose ou 
attempting to 
the election of 
sought to require 

reports with the clerk of the 
listing contributors an neve re 
ceived and spent. Paid lobbyists 
to be required to register quarterly with 
Senate and the 


Government de- 


it fluence legislation ot 
1 officers It 
ile monthly 


them to file 
House, 


. J 
tredefa 


were 


the Secretary of the 
Clerk 
partments were to be authorized to 
Violations 
and 


of the House 


make their own regulations 
would have been punishable bv fine 
imprisonment. 
Shortly prior t 
the bill in the 
in the discussion that the measure as 
drafted would apply to the Union for 
Social Justice, the American Federa- 
tion of Labor, the Townsend organiza- 
tion, the American Legion, the Vet 
erans of Wars, and the Dis 
abled Veterans : 
gressman is 
“These organizations 
all of the 
cannot vote to take 
of petition.” 


the recent vote on 


House, it was emphasized 





Foreign 


\merican 
quoted as havit said 


embrace almost 
people. | 
the right 


American work 
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Cases of Interest Before Supreme 
Court 

“Commencing on the first 

in October” ( Judicial Code Sec. 


28 I S. C. A. Sec. 338) in the 


Monday 
230, 
year 
1936, the annual term of the Supreme 
Court to be held “at the seat of gov 
” seems destined again to in 
rendering of several decisions 
of more than usual historical interest. 
Some of the issues and cases to which 
the Court already has decided to give 
consideration are the following 

In re Tennessee Publishing Com 
pany, No. 988 on the Supreme 
docket, brings in issue the 
ality of Section 77B of the Bankruptcy 
\ct and especially 
tl 


Court’s 
constitution 


subsection (b) (5) 
ereof 

By the decision of the Circuit Court 
of Appeals of the 6th Circuit, 81 F 
(2d) 463, the corporate reorganization 
provisions of the Bankruptcy Act 
claims 


creditors wl had a 


providing for adjustment of 
of nonassenting 
contractual right to retain a 
until the 


was paid and to have 


lien on 
indebtedness secured 


the mortgaged 


proper ty 


ta the 


property devoted primarily 


faction of their debt—were held to deny 
due process 
Another point is what may be a 


rather unusual interpretation of the ex 
pression “in good faith.” After out 
lining the proposed reorganization plan, 
the Circuit Court said, “it seems clear 
to us that the proposed plan is not a 
workable 
prospect for successful 
the debtor, and is in 
] 


plan, offers no reasonable 
rehabilitation of 
consequence not 
used in the 


in the sense the phrase is 


section, presented in good faith.” 
Chamberlin Inc. v 
No. 1000 on the docket 
Court, is one of several coming 
up from the Court of Appeals of New 
York, involving the constitutionality of 
j 


Andrews, et al. 
f the Supreme 


cases, 


unemployment insurance and social se 
curity legislation 

In holding valid the New York law 
which involved the pooled-fund prin 
ciple, the Court of Appeals of that 
State 
cisions It 
did not 
nor the equal protection clause of the 
Amendment to the Federal 


In ruling that the classi- 


court’s de 
that the 


t 


overruled the lower 


concluded statute 


violate the due process clause 
Fourteenth 
Constitution 
fication made by the act was reasonable 
had no un- 
employment were obliged to contribute 
to the fund, the court said: 

ne A ble-hodied, 
not find work mav be treated as a class 
f their 


The peril to the state arises 





even though emplovers v 


willing men who can 
irre 2ctive ticular c lli y 
irrespective of particular calling 
of trade 
not from 
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rkable Extent to Which the Bench and Bar Have Participated in the Reform 

s Contain Many Important Innovations—Certain Changes of Interest Listed 
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By CHARLES E. CLARK 
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n Rules for Civil Procedure, Supreme Court of the United States 


ST in the proposed Federal Rules of Civil the new procedure was at once solicited through 
he District Courts of the United the appointment in all the judicial districts of com 
the Supreme Court of the District mittees to consider content and form of the pro 


has been aroused in the main and posed rules.* The appointment by the Supreme 
rally because of the important innova- Court of the United States of an advisory drafting 
ill make, if adopted, in our most exten- committee of fourteen lawyers and law professors 


systen Historians may find another 
interest in their ultimate appraisal ot 
imely, the extent to which the bench 
of the country have participated in it 


from all parts of the country® was a practical way of 
giving concrete expression to informed professional 
and scientific opinion as to the course the reform 
should take. Now we come to one of the most in 


lly unique, both 1e number of par . : : , 
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| n of the American Bar Associa 
re the adoption of the Act authorizing 
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nt throughout. The Bar of this Circuit can the most lively and active intellectual activity on 


e in the fact that it was a distinguished the part of the lawyers. If this experiment. in 
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leath in 1930 and to whom more than any a new era in law reform activity has opened. For 
ne man the Act of June 19, 1934,° is due. one suggestion contained in the Preliminary Draft 
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1€ profession and of law of procedure and to submit to the Court continu- 
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the Act should be due to the States Supreme Court (1934) 13 Tex. L. Rev. 1; Jaffin, Fed 
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General of the United States. Sage a : - - 
ings and Parties (1935) 44 Yale L. J. 1291; Shulman and Jae 
german, Some Jurisdictional Limitations on Federal Procedure 
(1936) 45 id. 393; Callahan and Ferguson, Evidence and the 
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ously as may be necessary recommendations for 
change and amendment.® 

Quite appropriately, this meeting affords our 
first opportunity to gauge the reaction of the pro- 
fession to our work. The annual conference of the 
Fourth Judicial Circuit has come to be recognized 
as one of the outstanding gatherings of lawyers to 
consider the administration of the law in a spirit 
at once scientific and practical. I am honored to be 
asked to report to you on what we have been doing; 
and for my part I feel that if we pass the test here 
and secure your approval of our general plan there 
is good augury for the ultimate success of our rules. 
There are so many things about the rules which I 
should like to discuss with you that I hardly know 
where to begin. It would be a pleasure to start at 
Rule One and go right through them all, but judg- 
ing by the experience at our Committee meetings 
it would take all this day to discuss even the first 
two rules. I must therefore make selection of some 
things to emphasize and trust that your questions 
later will bring forward other points of peculiar 
interest to you. 

May I say first how eminently satisfactory, in 
fact how really exhilarating, has been the work of 
drafting the rules with the Advisory Committee. 
It has been arduous, particularly in view of the 
time schedule which we were forced to maintain ; 
and since we have traveled so far so rapidly we 
cannot hope that our work is free from error. But 
the spirit of the Committee, the aroused interest 
of each member and his knowledge and contribution 
to the project, was remarkable. We had brought 
to our meetings a real cross section of procedural 
experience in this country, together with the 
technical knowledge of other systems furnished by 
the teachers ; and whenever one member found him- 
self shocked or troubled by apparently new pro- 
cedures, there were others to point out their long 
experience with just such systems. It was a proc- 
ess of education for all, demonstrating the infinite 
small diversities but fundamental general similarity 
of pleading objectives and techniques throughout 
the country. When we were through, it was diffi- 
cult, if not impossible, to view those practices with 
which we were familiar as the only possible ones 
and everything else as anathema. We learned what 
was being done, we enjoyed ourselves in doing it, 
and we think we were able to select and unite in 
one system excellent ideas from many different 
sources. 

Now I shall list and discuss what perhaps may 
be considered the most far-reaching features of the 
new rules, and I shall thereafter state more briefly 
other important points of perhaps more restricted 
effect. Please bear in mind that this selection is 
rather arbitrary and merely for convenience in dis- 
cussion. Practically every rule may arouse dis- 
cussion, for throughout we have tried to settle old 
disputes and negative the possibility of controversy 
over many a narrow or broad point of federal plead- 
ing or civil procedure generally. Some of the de- 
tails which we have put into the rules may occasion 
surprise; but it will be found on examination that 
these are put in to make impossible in future federal 
practice some technical view, which has actually 
developed in some state or federal court or has 





8. Rule A, Federal Rules of Civil Procedure (Preliminary 
Draft, pp. 170, 171). 





been pointed out by some text writer. The detail is 
inserted to insure flexibility, not to compel rigidity. 
With this admonition, I will mention the following 
as among the most important features of the new 
draft : 

(1) The principle of uniformity in all federal 
civil actions is substituted for conformity to state 
practice at law and uniformity in equity.® 

(2) The union of the law and equity pro- 
cedures is insured.’° 

(3) The civil action as the unit of judicial pro- 
ceeding is given a very wide scope, with free 
joinder of parties, of claims, and of counterclaims, 
free amendment, and extensive impleader of new 
parties.” 

(4) The rules of pleading proper provide for 
an extremely simple method of setting forth the 
issues in the case under the general control and 
within the discretion of the trial judge, with no de- 
tailed or formalistic allegations or denials required 
or expected.’* 

(5) New and advanced provisions for discov- 
ery and summary judgment provide for the expedi- 
tious settlement of cases where no real contested 
issues are involved."* 

(6) The procedure of appeal to the circuit 
court of appeals has been greatly simplified."* 

Abolition of conformity and union of law and 
equity were perhaps the two important objectives 
most stressed by the American Bar Association to 
be achieved by the Court under the rule-making 
authority contained in the bill which became the 
Act of 1934. The first was the original occasion for 
pressing for the legislation, but from it arose the 
opposition which delayed passage of the Act, an 
opposition based on the fear that the entire country 
would have to submit to a burdensome technical 
metropolitan practice and that conformity was 
preferable. But as the proponents of the measure 
demonstrated, conformity had proved unsuccessful, 
for it was difficult to find when conformity to state 
procedure should be had and when uniformity was 
required by federal law. Of course conformity was 
never had on the equity side of the court. It de- 
veloped, too, that conformity to state procedure 
should not be had on matters involving the juris- 
diction of the court or regulated by the Constitu- 
tion or statutes of the United States, or on matters 
affecting the actual trial of a case or an appeal from 
a judgment."® Thus in actual effect the conformity 
principle operated in a restricted and not too clearly 
defined area; and there it operated to make theo- 
retically possible at least one of some forty-eight 
different state procedures. The confusion resulting 
made federal procedure a paradise for the expert 
and a pitfall for the ignorant, and the trend toward 
simplification and the union of law and equity in 
the state courts had made the national courts seem 
more antiquated by contrast. In fact the Federal 
Equity Rules of 1912 and the Law and Equity Act of 
1915 had developed a considerable union of law and 
equity, wherein actions were readily transferred 





9. Act of June 19, 1934, supra note 3; Rule 2, Federal 
Rules of Civil Procedure. 

10. Rules 2, 45, 46, 68, Federal Rules of Civil Procedure. 

11. Rules 18-20, 22, 25-29, 49, Federal Rules of Civil Pro- 


12. Rules 8-23, Federal Rules of Civil Procedure. 
13. Rules 31-44, Federal Rules of Civil Procedure. 
14. Rules 72-76, Federal Rules of Civil Procedure. 
15. Clark and Moore, supra note 4, at pp. 401-415. 
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from one docket of the court to another and 
equitable defenses were permitted in actions at 
law. This trend, which was certainly in the right 
lirection, nevertheless made still more difficult the 
ipplication of the conformity principle, and retained 
vestiges of the old divided procedure to cause 
trouble and technical difficulties. In fact the fed- 
eral practice was fast approaching the united pro- 
edure of the states under enlightened decisions, 
uch as that of your Circuit Court of Appeals 
speaking through Judge Parker in the case of 
Clarksburg Trust Co. v. Commercial Casualty Co."* 
But was not possible to do away with either a 
formal resort to an attenuated conformity so far as 
he action was one at law or a formal transfer to 
he other side of the court if the action was wrongly 


entered. The effect of this latter requirement, par- 
ticularly when the case was on appeal, was espe- 
cially uncertain. If ever there had been advantages 


onformity or in the divided procedure it was 

gone and only the vestigial remnants remained 

ause trouble, expense, and delay."" 

Accordingly when the rules become effective 
onformity will disappear, and uniformity under a 
simple system based on a united procedure follow- 
r the English and the best state systems will 


ng 
4 


result. The enabling act'* provides that all laws 
inconsistent with the rules shall no longer be of 
effect, and hence a complete repeal of all conformity 
provisions and principles will result. It is thought 
hat the country is now more ready for uniformity 
than at any earlier time. Until very recently state 
procedures varied greatly, but this is now largely 
hanged. The one single system envisaged by the 
iles will not seem greatly different from the pro- 
edure of most, if not all, of the states, but, will 
ippear, as it is, merely the logical extension of al- 
ready existing state practice systems. 
Last year the Court announced that it would 
ice establish rules providing for the united pro- 
edure, without the intermediate step of separate 
iniform rules for actions at law.’® Thus it avoided 
1 piecemeal reform which would have completely 
disarranged the existing system without the*gain 
real simplification, and with the possibility of a 
lefinite retreat from the approach towards a united 
procedure already achieved. Far better not to 
touch the procedure at all than such a half-hearted 
attempt with its disturbing possibilities. It was 
wise statesmanship to accept responsibility for a 
complete reform of federal civil procedure to the 
extent permitted and authorized by the enabling 


ct 


+ 


Pursuant to this mandate we have provided for 
complete union of law and equity, preserving, 
wever, the constitutional right of trial by jury 

and following the best state models. No formalities 
of pleading or division of procedure are required 
in bringing or defending an action, but all claims 
and defenses, whether formerly legal or equitable 
or otherwise, may be stated in the pleadings with- 
out restriction.” -The right to jury trial is preserved 





i6. 40 F. (2d) 626 (1930) ; cf. (1930) 9 N. C. L. Rev. 82. 
17. Clark and Moore, supra note 4, at pp. 415-434; Clark, 
ipra note 4, 20 Corn, L. Q. at pp. 453-455. 

18. Supra note 3. 

i9. 295 U. S, 774, 775 (1935); Address of Chief Justice 
Hughes to the American Law Institute, May 9, 1935, 12 A. L. I. 
Proceedings 54, 21 A. B. A. J. 340. 

20. Cf. Clark, supra note 4, 20 Corn. L. Q. at pp. 448-458. 

21. Rules 9-23, Federal Rules of Civil Procedure. 


quite simply by allowing either party to demand it 
seasonably in writing, and if not so demanded it is 
deemed waived. Two alternative rules as to the time 
of demand have been presented for consideration 
and choice by the Court. By one the written demand 
must be made within twenty days after the plead- 
ings are at issue; by the other such demand must be 
made by the time the case is claimed and assigned 
for trial.** This permits any parties honestly de- 
siring jury trial to obtain it, but compels the settling 
of the question as to the form of trial in advance 
of the trial itself, and prevents the parties from 
speculating on the outcome and raising objections 
after decision or on appeal. The question as to the 
form of trial is thus actually settled on a hearing 
on preliminary motion, and, as state experience 
shows, no substantial difficulties are experienced. 
Any less simple procedure than this or any system 
which tends to require a division in the forms of ac- 
tion would be hardly any advance over the present 
federal practice since the Law and Equity Act of 
1915 and would preserve just those vestiges of 
division referred to above which it should be the 
purpose of the new procedure to blot out.™ 

The potentially wide scope of the civil action 
is a recognized feature of modern procedure which 
is followed logically in the new rules. Of course it 
was not the conception of common law pleading 
where the case was limited, theoretically at least, 
to supposedly a single issue, though even there the 
possibility of combining diverse claims in one ac- 
tion, theoretically limited, was in practice fairly ex- 
tensive. In the equity suit the idea was to settle 
all matters in issue, and this objective was 
satisfactorily achieved in the Equity Rules of 
1912. Following this system, the new rules 
provide for joining of claims and _ counter- 
claims without restriction, for joining parties 
quite freely, for bringing in new parties respon- 
sible to the original plaintiff or merely responsible 
over to the defendant, and for extensive provisions 
for amendments before or at the trial.** The pro- 
visions for joinder of parties come from the English 
model, already copied in California, Illinois, New 
Jersey, and New York, where the substantial test 
of joinder is the existence of a common question of 
law or fact affecting the parties joined.** Experi- 
ence in procedural administration has demonstrated 
the desirability of settling at one time all the dis- 
putes of whatever kind which exist between oppos- 
ing parties or all questions involving one affair, no 
matter how many parties may be affected. It is 
sound social policy that all items of potential irrita- 
tion between parties be adjusted at one time, so that 
repose can be achieved and litigation not continued 
interminably. Actually there is no difficulty. in 
handling various issues within the boundaries.of a 
single action. If at any time the trial court finds 
that the issues may more conveniently be tried 
separately, it has power to order such separate 
trials. Even the mere reduction in the filing. of 
papers in the clerk’s office is a boon. 

Along with this concept of the code action as 
one really intended to settle all existing difficulties 





22. Rules 45, 46, Federal Rules of Civil Procedure. 

23. James, supra note 4, at pp. 1044-1049; Clark and 
Moore, supra note 4, at pp. 1292-1299. 

24. Rules cited supra note 11. 

25. See especially Rule 27, Federal Rules of Civil Proce- 
dure, and citations in the note thereto. 
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affecting the parties to the litigation goes the 
theory of extreme flexibility and adaptability of the 
pleading principles proper, that is, the rules govern- 
ing the form of statement of the claims or defenses 
of the parties. The old requirement that a party 
must plead only facts, avoiding evidence on the one 
hand and law on the other, was logically inde- 
fensible, since the actual distinction is at most one 
of degree only and in actual practice it caused more 
confusion than any possible worth it might have as 
admonition. The new rules provide only for a short 
and plain statement of claim or defense showing 
that the party is entitled to the relief claimed or the 
action of the court desired; and there is only the 
further general admonition that each averment of 
a pleading shall be set forth as simply, concisely, 
and directly as the circumstances permit.** Pro- 
visions for amendment substantially without re- 
striction and that the pleadings shall be deemed 
amended to conform to the evidence which is re- 
ceived without objection at the trial show that a 
party is not to be penalized by any error in any 
formal statement or allegation he has made.” 
Other provisions point the way to the pleading of 
special matters or the removal of restrictions; thus 
misjoinder of causes of action is essentially done 
away with and failure to state claims separately can 
be urged only where it will aid clarity.” 

An important section of the proposed rules is 
that making provision for discovery and summary 
judgment in accordance with the general trend of 
procedural reform in England and in this country, 
since these are devices which aid enormously in the 
speedy ascertainment of the real issues involved in 
litigation and their expeditious adjudication. They 
are natural corollaries to supplement the system of 
the extremely flexible and broad pleading to which 
I have just referred. The requirements of pleading 
and allegation should not be strict, so that no per- 
son shall be deprived of his rights by the chance 
act or ignorance of his lawyer. But if there results 
any indefiniteness about the issues or the points in 
dispute, it can be cleared up effectively (as no 
purely pleading rule has ever succeeded in accom- 
plishing) by those devices of discovery and sum- 
mary judgment which enable one upon stating his 
own case explicitly to obtain a like statement from 
his opponent—so explicit in fact that the case in 
half or more of the instances is ready for imme- 
diate judgment. Hence the rules provide for ex- 
amination before trial, orally or through written 
interrogatories, of a party or witness; for the listing 
of documents and tangible things, the discovery of 
their existence, and their production for inspection, 
copying, or photographing; for the physical and 
mental examination of parties; for the admission of 
facts and of the genuineness of documents; and for 
summary judgment in all, not merely a limited 
class of, cases.” 

Some may fear that the discovery provisions go 
to the extent of permitting fishing expeditions, so 
that evidence may be manufactured after the op- 
ponent’s case has been disclosed. It is believed 
that in any event sufficient safeguards have been 
incorporated in the rules to avoid wholly or sub- 

26. Rules 12, 14, 15, Federal Rules of Civil Procedure. 

27. Rule 22, cf. Rule 70, Federal Rules of Civil Procedure 

28. Rules 11-13, 17, 25, Federal Rules of Civil Procedure. 

29. Rules 31-44, Federal Rules of Civil Procedure. 








stantially such possibility, since either party may 
force the proceedings affecting him to be held be- 
fore a master duly authorized to rule on the ad- 
mission of evidence, examinations of parties not 
conducted in good faith may be stopped by the 
court,®*° and the depositions so taken are admissible 
in evidence, unless the parties agree, only when the 
witnesses cannot be produced in court or for con- 
tradiction or impeachment.*’ Moreover, it is to be 
doubted whether free examination of the parties 
does not promote justice and hinder fraud, rather 
than the contrary. The whole trend of judicial ad- 
ministration has been towards more and more free- 
dom in the admission of evidence, based on the 
belief that it is desirable to learn promptly all the 
facts, rather than to have some hidden, and to rely 
upon cross-examination as showing up falsities. 
We have now gone far beyond the exclusion of the 
testimony of parties in interest, although similar 
arguments were traditionally urged in support of 
such exclusion. Since discovery is open to either 
party immediately after jurisdiction has been ob- 
tained, it will actually lessen the chance of per- 
jured testimony; and particularly in view of the 
safeguards I have referred to, there can be little 
danger, but much gain, in the wide use of these 
devices, as authorized by the new rules. 

Federal appellate procedure has been a com- 
plicated process of petition for appeal, allowance 
by the court, assignment of errors, citation and re- 
turn of service thereof, summons and severance in 
joint appeals and a cumbersome record with all 
testimony normally reduced to narrative form. Ap- 
peals in criminal cases have already been consider- 
ably simplified under recent rules,** and a like or 
further simplification in civil appeals is desirable. 
Since the proceedings for taking the appeal occur 
in the district court, the making of these rules, 
which must therefore regulate these matters, af- 
fords the opportunity for improvement.** More- 
over, the uniting of the law and equity procedures 
makes certain changes necessary. A difficulty arises 
in that in some cases a direct appeal lies from the 
district courts to the Supreme Court, which also 
receives cases from the state courts, though the 
more general appeal in federal cases is to the Cir- 
cuit Courts of Appeals. Our Committee felt that it 
could not properly recommend rules affecting the 
direct appeals, and complete simplification of fed- 
eral appellate procedure must await action by that 
Court in connection with its own rules of pro- 
cedure.** The changes we have suggested, however, 
are considerable and point the way to what we be- 
lieve to be the correct system. We recommend the 
abolition of the proceedings for the allowance of 
the appeal, since it is generally allowed as of course. 
and the abolition of the citation, with substitution 
therefor of a notice of appeal with the proper bond. 
Objections to the form and sufficiency of the bond 
may be taken, but do not render the appeal void.** 





30. Rule 32 (b) and (c), Federal Rules of Civil Proce- 
dure, applying to depositions of parties 

31. Rule 31 (d), Federal Rules of Civil Procedure 

32. 292 U. S. 661, 662-663 (1934). See also Orfield, Fed- 
eral Criminal Appeals (1936) 45 Yale L. J. 1223. 

33. Clark, supra note 4, 49 Harv. L. Rev. at pp. 1311-1321 

34. See Rule 71, Federal Rules of Civil Procedure, and the 
note thereto. 

35. Rule 72, Federal Rules of Civil Procedure. 
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Summons and severance is to be done away with.** 


dings of fact are required in all cases tried with 

ut a jury, both the jury waived and the former 

cases, thus making a great step in advance 

ng away with the distinctions between law 

uity actions on appeal.** Much simplification 

the process of making up the record, including 

lition of the requirement of reduction of the 

ony to narrative form, is recommended.” 

\nd going beyond this there is suggested an alter- 

tive method, following the English system, 

hich is becoming increasingly popular in certain 

tions in this country, whereby the printed 

is made unnecessary and there are trans- 

to the court of review typewritten tran- 
s only of the proceedings below.*® 

[ shall now list by brief mention a number of 

changes of interest and importance con- 


; 


tained in the Preliminary Draft of the new rules. 


\gain I utter the warning that I may omit, and 
ibtless have omitted, many matters of equal, if 
greater, interest. The following, however, are 
natters I have chosen for mention: 
Institution of suit by simple summons served 
narshal or any suitable indifferent person ;“ 

Definite provisions as to service and filing of 

lings, motions, and other papers ;*' 

\bolition of time restrictions caused by expira- 
f terms of court and enlargement by order of 
of time intervals prescribed for the doing of 

us acts under the rules ;** 

Ise of forms as examples of procedure to be 

ved ;# 

Jurisdictional defenses to be made by prelim- 
motion; other defenses to be incorporated in 
answer and to be heard at the trial unless spe- 

| hearing is ordered ;* 

Order formulating issues to be tried may be 
red in advance of trial ;* 

Careful formulation of rules as to parties, in- 
luding joinder, capacity, suing by representative, 
nterpleader, intervention, and substitution of new 
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tion 
Provisions for dismissal of an action, special 
ts and interrogatories, alternative jurors, di- 


rected verdicts, and judgments notwithstanding the 


er 1i¢ t -47 
Provisions for freer admission of evidence and 
rm rules thereof in law and equity actions and 
abolition of exceptions ;* 


Clarification of the rules as to references to 
ne ae 





Rule 73, Federal Rules of Civil Procedure. 
Rule 68, Federal Rules of Civil Procedure. 
38. Rule 74, Federal Rules of Civil Procedure. 
). Alternate Rule 74, Federal Rules of Civil Procedure, 
note thereto. 
Rules 3, 4, Federal Rules of Civil Procedure 
Rule 6, Federal Rules of Civil Procedure. 
Rule 7, Federal Rules of Civil Procedure. 
Rule 8, Federal Rules of Civil Procedure. The pro- 


posed Appendix of Forms is not yet prepared ; it is expected that 
the suggested forms will be definitely limited in number to fur- 


examples of the simple pleadings provided in the rules, but 
provide a lawyer’s manual or form book. 
14. Rule 16, Federal Rules of Civil Procedure. 
Rule 23, Federal Rules of Civil Procedure. 
16. Rules 24-30, Federal Rules of Civil Procedure. 
Rules 48, 53, 55, 56, Federal Rules of Civil Procedure 
18. Rules 50, 52, Federal Rules of Civil Procedure. 
19. Rules 58-62, Federal Rules of Civil Procedure. 


Detailed provisions as to motions for new 
trials and petitions for relief against judgments ;*° 

Requirement that material error must affirma- 
tively appear before reversal of any action of the 
court ;*? 

Clarification of the rules as to stay of execu- 
tion ;*? 

State provisional and final remedies made avail- 
able in federal procedure ;* 

Provisions for deposit of money in court and 
offer of judgment ;** 

Provision for a judgment itself vesting title to 
land in the prevailing party ;** 

Provision for registration of federal judgments 
with other district courts of the United States ;*° 

Clarification of the rules as to hearings in 
chambers and as to the books to be kept by the 
clerk ;** 

Applicability of the rules to the district courts, 
including the three-judge courts, to the Supreme 
Court of the District of Columbia, and to actions 
removed from state courts ;™* 

Supplemental rule-making power preserved to 
the district courts. 

And finally it is suggested that the rules be- 
come effective three months after the adjournment 
of the next session of Congress and in no event 
prior to September 1, 1937.*° 

I have thus given you a catalogue of many 
points brought up by the rules, because I am sure 
that merely naming these matters will provoke dis- 
cussion on the part of the federal bar, and I am 
looking forward with interest to your reactions to 
these various ideas. Please understand that we 
are looking for comments and criticisms as to all 
these matters. In fact as to at least several of 
them the Committee has indicated that it has not 
reached a final conclusion, by suggesting alternative 
rules to the Court for its choice, together with notes 
bringing out the problem. Chairman Mitchell, in 
his letter of submission of the draft to the Court,” 
lists many of the important questions which are be- 
fore the Committee. On all these and on other mat- 
ters, we bespeak your help and advice. I could 
make a considerable list of problems upon which 
further light would, in my judgment, be peculiarly 
helpful. Thus, in the matter of provisional reme- 
dies, such as attachment and garnishment, we have 
retained conformity to state procedure.” Would 
the bar prefer some attempt at substituting uniform- 
ity here? The rules of evidence, while made more 
liberal by this draft, are stated only in broad gen- 
eral terms.** Would the bar prefer further regula- 
tion and specification of detail in the field of evi- 
dence? The weight to be given to the findings 

(Continued on page 491) 





50. Rules 65, 66, Federal Rules of Civil Procedure. 

51. Rule 70, Federal Rules of Civil Procedure. 

52. Rule 76, Federal Rules of Civil Procedure. 

53. Rules 78, 83, Federal Rules of Civil Procedure. 

54. Rules 81, 82, Federal Rules of Civil Procedure. 

55. Rule 84, Federal Rules of Civil Procedure. 

56. Rule 85, Federal Rules of Civil Procedure. 

57. Rules 87, 89, Federal Rules of Civil Procedure 

58. Rule 90, Federal Rules of Civil Procedure. 

59. Rule 92, Federal Rules of Civil Procedure. 

60. Rule 94, Federal Rules of Civil Procedure. 

61. Reprinted at pp. viii-xviii of the Preliminary Draft. 

62. Rule 78, Federal Rules of Civil Procedure; supra 
note 53. 

63. Rule 50, Federal Rules of Civil Procedure, with note 
thereto; supra note 48; cf. Callahan and Ferguson, supra note 4. 








QUESTIONS AND OBJECTIONS TO THE PENDING 
PLAN ANSWERED 


By Hon. WILLIAM L. 


President of the American Bar 


T the opening of a “big league’ baseball season, 
some functionary takes a bright, shiny, new ball 
handed to him by others, and throws out the ball 

to the players. He may throw it wild, but the play 
starts. He then sits down to watch a game played by 
others. A little later, unneeded and unnoticed, he 
usually leaves the field before the game is over, and 
goes back to his own business 

This familiar incident bears some resemblance to 
the role of the President of the American Bar Associa- 
tion this-year. The ball is now in play; the plan for 
a better and more representative organization of the 
American Bar Association is before its members; and 
the outcome rests with them, and not with the casual 
President who “threw out the ball’’ made ready by the 
Coordination Committees. The decisive vote will take 
place in Boston, at this year’s annual meeting of the 
Association ; and then will come the real task of making 
the plan work, sustaining and utilizing the genuine 
interest which has been aroused, and resisting the nat- 
ural reaction toward old ruts and old habits of narrow 
control. 

On Monday, August 24th, the opening day of the 
annual meeting, as soon as the formalities of the occa- 
sion have taken place, the pending plan will be taken 
up for consideration and action. More than thirty days 
before that meeting, a copy of the plan to be voted on 
will be sent by mail, with the necessary notices, to 
each member of the Association, for his consideration 
in advance of the meeting. This pamphlet copy will con- 
tain the improvements and clarifications unanimously 
approved by the Coordination Committees and the Ex- 
ecutive Committee in Washington in May, and will 
represent the final submission to the Association. A 
copy of the report of the Special Committee_on Co- 
ordination of the Bar, concerning the plan, will also be 
sent to each member of the Association. 

It may fairly be expected that the final vote for 
adoption or rejection of the proposals will be taken be- 
fore adjournment of the afternoon session on August 
24th. Many State and local Bar Associations have 
approved the plan ; none has been reported as disapprov- 
ing it. The vote in the Boston meeting, however, will 
be by individual members present, not by Bar organi- 
zations. The plan will not be adopted unless its 





Note: This is the fourth and final article of a series 
written for the AMERICAN Bar ASSOCIATION JOURNAL, in 
explanation and discussion of the pending plan for an im- 
proved and representative organization of the American 
Bar Association. “The House of Delegates of the Legal 
Profession” was discussed in the March issue; “The Pend- 
ing Plan and the Member Who Does Not Come to the 
Annual Meeting” were discussed in the April issue; and the 
plans for “Making the Annual Meeting Attractive and 
Useful” were presented in the May issue. References to 
articles and Sections are to the plan as published in the 
February JourNAL. Pamphlet copies of the pending plan 
are available on request to American Bar Association 
Headquarters. 
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friends are there to vote for it, to the extent of three- 
fourths of the total number of votes cast. 

If the plan is adopted on Monday, it will go into 
effect immediately, without a year’s lag; and the ses- 
sions of the annual meeting during the week will be 
governed by its provisions. The program for this an- 
nual meeting is being prepared on the basis that the 
plan will be adopted. If the vote should be adverse, 
the announced program will readily be conformed to 
the existing requirements. In either event, the time 
to elapse between adjournment on Monday and the 
next general session (Wednesday) will be ample for 
that purpose. 

There will be no attempt, on August 24th, to 
secure adoption of the plan without fair and sufficient 
consideration by those present, despite the long and 
thorough consideration which the plan has received 
at the hands of the Bar of the country. It will be an 
open and deliberative session. If three-fourths of those 
present wish to adopt the plan, they shall have that 
opportunity in due time; but any who may wish to op- 
pose or amend shall have the opportunity to present suc- 
cinctly their views and have them voted on. The plan 
represents an integral change and improvement in the 
structure of the Association; it should in fairness be 
accepted or rejected substantially as a whole, without 
amendments which would destroy its unity and impair 
its functioning. Nevertheless, the plan will be sub- 
mitted in such a manner that each Article and Section 
will be subject to amendments from the floor. In due 
time, however, the members will have the opportunity 
to vote for or against the plan as it comes to final vote ; 
and we shall know whether the friends of the plan have 
come to the meeting in sufficient numbers to muster 
three-fourths of the total vote cast. For this manner 
of open consideration of the plan, I shall accept per 
sonal responsibility, as the presiding officer of the ses- 
sion. 

Before I relapse into this role of “moderator” of 
the meeting, I wish to answer briefly a number of 
specific questions which have been asked, and several 
objections which have been raised, as to details of the 
plan as submitted. Previous articles have outlined the 
purposes and principal results of the plan, and those 
matters will not be re-argued here. 

(1) When should State and local Bar Associa- 
tions select their Delegates to the House of Delegates 
under the pending plan, and in what manner should the 
selection be made? 

This question, which is being asked by many mem- 
bers of State and local Bar Associations, pre-supposes 
the adoption of the pending plan, by a three-fourths 
vote of those present in Boston on August 24th. I 
have no doubt at all that more than three-fourths of 
the members of the Association favor the adoption of 
the plan. I expect that friends of the plan will be pres- 
ent in sufficient numbers at the meeting. 

Votes cannot be cast by mail, telephone, telegram 
or cable, from distant resorts, offices, or golf courses. 
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lawyer who is in favor of the plan ought to be 

| to vote for it. Efforts in behalf of the adop- 

f the plan should not be relaxed until the gavel 

ills on the Secretary’s announcement that more than 
. three-fourths vote of those present has been cast in its 


the plan has been adopted, I doubt if any 
State or local Association would do well to choose its 
Selection will preferably be made in the 
developments at the Boston meeting. Until 
ebruary 1, 1937, or the earlier selection of its Dele- 
by a State Bar Association, the President of that 
ciation is to act as its representative in the House 
Delegates. [or such provisional action as may be 
ssary in Boston, the House of Delegates will be 
tituted in this way. 

[he manner by which a State or local Bar Asso- 
ation selects its Delegate or Delegates rests wholly 

the State or local Association. It may make the 

n or selection as its members see fit. They may 
1 President of the Association appoint its Dele- 
ite or Delegates, or the Board of Governors or equiva- 

body select them, the annual meeting elect, or a 
mail ballot elect. Manner and method of election or 
election rests wholly within the autonomy of the State 
r local Association. 

\n eligible local Association need not qualify and 

a Delegate unless it wishes to do so, but may 
one or more of its members selected as Delegates 
State Association. 

Although the election or selection of Delegates 
under the plan should hardly take place until after the 
plan is adopted, there is no reason why any Association 
should not now be considering and deciding upon the 
ethod to be followed, if and when the plan is adopted. 


ele rates 


[he manner of choosing its representatives in the 
House of Delegates deserves careful consideration by 
each Association. 

[he success or failure of the new House of Dele- 
gates and the fulfillment or frustration of the high 

pes which center around it, will depend largely upon 
the type of men who compose the House. The Dele- 
gates of the State and larger local Bar Associations 
will comprise the largest group in the House. The 

lection of the finest type of Delegates possible, in 

sh State, is altogether necessary, if the new plan is 

work. The highest type of lawyers and effective 
Bar organization workers, the regulars of the profession, 
should be in the House from the start. 

We shall get nowhere unless the House of Dele- 
gates is, from the start, made up of the finest and most 
inselfish and effective men who can be found, in their 
respective States. 

2) How are the officers of the Association and 

bers of the Board of Governors to be nominated 

i elected at the Boston Meeting, and why is the 
ethod different for this year than for future years? 

If the plan is adopted as submitted, nomination 
ind election of Association officers and members of 
he Board of Governors will take place this year sub- 
ly as heretofore. The present members of the 
General Council continue in office as State Delegates, 
intil the expiration of their present terms. Expirations 
of terms and vacancies in State representation will be 
filled Monday afternoon, by meetings of the members 
from those particlar States, which will be announced. 

The nominations for general officers and members 

f the Board of Governors will be made by the State 
Delegates, one from each State, and this year will be 
submitted to the Assembly (the members of the Asso- 


stantia 
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ciation present) on Friday morning. It is to be hoped 
that the nominations will be made known in advance of 
their submission to the meeting. 

With the plan not yet adopted, it was impracticable 
to make and publish this year’s nominations in advance 
of the meeting, as will be done in future years. More- 
over, it was deemed undesirable to provide for substan- 
tial change in the rules, governing this year’s elections, 
while existing candidacies were under way. 

Members of the new Board of Governors will be 
nominated and elected this year by Federal judicial cir 
cuits, one from each the first, second, sixth and tenth 
circuits, those being the circuits which would other- 
wise be unrepresented in the Board of Governors (Art. 
VIII, Sec. 3). Nominations for the member of the 
Board of Governors from a circuit will be made by the 
whole body of State Delegates. Nominees this year 
need not be members of the House of Delegates (Art. 
XITI, Sec. 2). 

The election will take place on Friday forenoon, 
and will be by the members present, with nominations 
from the floor permissible. 

The nomination and election of the five Assembly 
Delegates to the House of Delegates will take place 
early Wednesday morning. Nominations will be made 
from the floor, and election will be by ballot. Only one 
Assembly Delegate can be elected from any State. It 
is hoped that all members of the Association will take 
part in the selection of these five Assembly Delegates. 

(3) Why is the Assembly (the members of the 
Association present at an annual meeting) permitted 
to elect five Delegates as members of the House of Dele- 
gates? 

In order to give direct and special representation 
to the members of the Association who come to its an- 
nual meeting, the Assembly is to nominate and elect 
five members of the House of Delegates. Nominations 
are to be made from the floor by individual members, 
and not by the State Delegates as a body; and the 
election will be by ballot (Art. IV, Sec. 3). 

Here is an opportunity to elect to the House of 
Delegates five men of outstanding ability, character, 
and active interest in the work and policies of the Asso- 
ciation. To my mind, membership in the House of 
Delegates of the legal profession will be one of the 
greatest honors and opportunities that can come to an 
American lawyer ; and already there are evidences, in 
many of the States, that this honor of membership in 
the House of Delegates will be eagerly sought and 
prized. To be one of the five Assembly Delegates will 
be an especial distinction, as those chosen will represent 
and act for the great body of devoted members of the 
Association who come to its meetings, whereas the 
State Delegates will be nominated and elected by the 
members at home. 

I hope that on the morning of Wednesday, August 
26th, in Boston, there will be many nominations for the 
five places to be filled. No member of the Association 
should hesitate to permit his name to be placed in nom- 
ination. The Assembly should have the best possible 
list of nominees, from which to make its choice. 

No possible discredit or reflection upon any mem- 
ber nominated will be involved in his non-election in a 
particular year. We need to build, from the start, a 
tradition that it is an honor to be nominated, but no 
discredit not to be chosen, for Assembly Delegate in a 
particular year. Every member should be at the com- 
mand of the Association for membership in the House 
of Delegates. 
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(4) What is the composition and approximate 
size of the House of Delegates as it will be constituted 
under the pending plan; and will it not be so large as 
to be unwieldy and ineffectual as a functioning body? 

The picture as to the composition of the House of 
Delegates under the pending plan is about as follows: 


Number 
State Delegates—elected by mail ballot of the 
American Bar Association members in the 
State or Territory (one Delegate from each 
of the forty-eight States, one from the District 
of Columbia, one from the Territory of Ha 
waii, one from all the other territories and 


possessions combined ) Crrer eit: Tree ee 51 
State Bar Association Delegates—selected by the 

State Bar Associations in such manner as they 

NE EIEN ob xie-40 ob cack Coes Saeed eas 70 


Local Bar Association Delegates—selected by eli 
gible local Bar Association in such manner as 
the local association shall determine......... 13 
Delegates from the Assembly—nominated and 
elected by the Assembly each year.......... 
SOC ROUEN Gis coc evsnccsaea aes BR Asie l 
Officers of other National organizations and Dele- 
gates of affiliated Associations of the legal 


sn 


bho 


Pe ee eee a eee 7 
The Attorney-General and Solicitor-General of the 
PIII GS 1% 6'\e-ai aie wesbro's.cikie sei Oe se z 
The Officers of the American Bar Association. . . 3 
Other ex-officio members of the Board of Gover- 
nors ... panes id ean ie ta Se 3 
bis snkrede ey ctitas Shae rene 166 


The number of affiliated local oganizations repre- 
sented may be a few more or less than above shown. 
Some eligible local Associations may not qualify; in 
most instances, this would restore correspondingly the 
number of State Bar Association Delegates, inasmuch 
as the Delegate from a qualifying local Association is 
subtracted from the quota of the State Association 
where the latter would be entitled to more than one 
Delegate. Some persons may be in the House in two 
capacities (e.g., as a State Delegate and as a Section 
Chairman) but would have only one vote. All things 
considered, the full roster of the House is likely to be 
about 160 members or a few more. 

This is as large as the House could be and still 
function effectively. Several members of the American 
Bar Association, who were fearful that our proposed 
House of Delegates is a few too large, observed at 
first hand the workings of the House of Delegates of 
the medical profession, in the American Medical Asso- 
ciation meeting at Kansas City recently, and came 
away with a conclusion that a House of about 166 mem- 
bers is all right. 

For my own part, I regard it as a maximum mem- 
bership for an effective National representative body, 
and do not think that increase could be considered 
without endangering the plan 

(5) How does the picture work out, under the 
pending plan, as to the representation of the different 
states in the House of Delegates; and should not the 
largest states be given representation more nearly pro 
portionate to their relative number of lawyers? — 

_ The following is approximately the set-up, by 
States : 
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3 o _& As 
¢ -% LBs 
, a Boe 
a PE, f-) 
Alabama 1 
Arizona 1 
Arkansas 1 
California . 10,109 1 z 5 
Colorado 1,563 l 0 2 
Connecticut 1,886 1 0 2 
Delaware 207 | 0 
Dist. of Colum. 3,477 0) 
Florida 2,615 0 9 
Georgia 2,813 ! 0 
Idaho . 580 1 ( > 
Illinois 11,770 1 5 
Indiana 3,818 l ) 0 3 
lowa 2,634 1 0 2 
Kansas 1,832 1 0 9 
Kentucky 2,639 1 0 2 
Louisiana 1,632 1 0 2 
Maine ; 763 l 0 2 
Maryland -. 2,782 1 1 3 
Massachusetts. 6,940 1 5 
Michigan . 4,507 1 t 
Minnesota . 3,145 1 0 
Mississippi 1,249 l 9 
Missouri 5,560 1 5 
Montana 714 1 0 2 
Nebraska 1,751 1 0 2 
Nevada 231 1 1 0 2 
New Hamp 563 1 0 ) 
New. Jersey 6,633 1 
New Mexico 350 1 0 > 
New York... .27,593 1 4 2 5 
North Carolina 2,389 l 0 9 
North Dakota 600 1 0 ) 
Ohio 8.886 1 
Oklahoma 3,514 | 0 
Oregon 1,595 1 0 9 
Pennsylvania . 8,093 1 > : 
Rhode Island 675 l 0 2 
South Carolina 1,135 1 > 
South Dakota 743 1 0 9 
Tennessee 2.484 l 0 9 
Texas 6,591 1 i ( 5, 
Utah 603 1 > 
Vermont . 331 1 0 D 
Virginia 2,419 l 0 ) 
Washington 2,285 1 0 2 
West Virginia 1,554 1 0 2 
Wisconsin 2,600 l 9 
Wyoming . 800 ) 9 
Hawali 1 0 ) ’ 
All Territories 
and possessions 
except Hawaii l 
1 0 l 134 


It will be noted that, in respect to the number of 
Bar Association Delegates, the plan gives some recog 
nition to the greater number of lawyers in some States 
\s to the State Delegates (corresponding to the Gen 
eral Council), the present equality of representation 
is preserved—one Delegate elected by and from the 
American Bar Association resident in a 
State, regardless of the relative number of such mem 
bers. As to State Bar Association Delegates, the State 
with the largest number of lawyers will have fou 
Delegates, although it has many times as many lawyers 
as some other States, which nevertheless will have one 
State Bar Association Delegate 

I believe that the practical compromises thus made, 
through the pending plan, are sound, fair and neces- 
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y for the effective functioning of the Association. 
resent equality of the States in the General Coun- 
1s not produced sectional or regional alignments, 


nd has not operated unfairly to the larger States. On 


hand, it plainly would not do to put the con- 

he new House of Delegates in the hands of a 
ge States or in one locality that is small in ter- 
but large in the number of its lawyers. The 
plan gives some, but not too much, recogni- 
representation of the relative number of lawyers 
lifferent States, but preserves the equality of the 


ates in the nominating body (the State Delegates), 


the same time giving to Association members the 

to make their own independent nominations by 

It seems to me that no sincere friend of an 

ed and representative organization of the Bar 

eek to change the fair compromise embodied in 

ling plan. 

( What are the terms of office of the various 
of the House of Delegates? 

he State Delegates will be elected for three years. 

State and local Bar Association delegates will be 

| for two years. The five delegates elected by 

\ssembly and the delegates from affiliated organi- 

of the legal profession will serve for one year. 

maining members of the House serve ex officio 

ire in the House of Delegates for their terms of 

he positions which give rise to their ex officio 


Why should any local Bar Association be 
lirect representation in the House of Delegates; 
f any local Bar Associations are given a Delegate, 
uld not every local Bar Association be given a 


ine of the most heartening things about the over- 
ture, as to the organized Bar today, is the vigor, 
and courage of many local Bar Associations, 
ighout the United States. They hold frequent 
ngs, command the attendance and interest of many 
lawyers who pay little or no attention to meetings 
\ssociation or of the State Bar 
ions, and do not hesitate to tackle formidable 
s in a courageous way. In not a few States 
e State Bar Association is not very strong or 
fine local Bar Associations carry the brunt and 
f the work of the organized Bar. 


e American Bar 


; 


giving direct representation in the House of 
ites to the larger local Associations, the pending 


resents a practical but carefully considered and 

I go along with anyone 

s that, the National House of Dele- 

uld federate the State Bar Associations and 

thin each State, the State Bar Association 

lerate in some effective way its local Bar Asso- 

ns, so that all of the local Bar Associations would 

represented in the National House of Delegates 
their State Associations. 

But that is not the picture of the present state of 
ganization in this country. To withhold direct 
itation from the larger local Associations would 
leprive the House of Delegates of some of the 
ital, active and substantial support to be found 

ganized Bar. The House will need the vitality 

e active experience of the men who will come in 
Delegates from about a dozen local Bar Associations. 
» give a Delegate to each iocal Bar Association 
nake the House of Delegates a large and in- 

ial mass-meeting. The line had to be drawn 


idvisable compromise. 


l in theory, 


ymmewhere, and a careful survey indicated that 800 





members was a fair qualifying minimum, although there 
are many fine local Associations with fewer members. 
The fact is that, even on this basis, the House of Dele- 
gates is as large as it can safely be made for effective 
functioning ; and the local Associations with fewer than 
800 members will have to be represented in the Housé 
indirectly through their State Association or through 
the new Section on Bar Organization Activities. 

For similar reasons, the suggestion of some of the 
largest local Associations, with several thousand mem- 
bers, that in fairness they should have more than one 
Delegate, cannot be accepted. Equality of representa- 
tion, through one Delegate, for local Associations with 
more than 800 members, is a fair basis and keeps the 
House of Delegates within fair size. 

When a local Association qualifies and elects a 
Delegate, that lessens by one the number of additional 
Delegates (more than one) which the State Bar organi- 
zation of that State would otherwise be entitled to elect. 
This is both fair and necessary, as any other provision 
would increase disproportionately the representation of 
the largest States. 

So far as I am able to figure out the situation as 
to the local Bar Associations, the following appear to 
be in numerical position to qualify for direct representa- 
tion in the House of Delegates (i.e., they have more 
than 800 members, of whom at least 25 per cent are 
members of the American Bar Association ) : 


Bar Association of Baltimore City, 

Detroit Bar Association, 

Chicago Bar Association, 

The Los Angeles Bar Association, 

The Bar Association of San Francisco, 

The Cleveland Bar Association, 

The Philadelphia Bar Association, 

Allegheny County (Pittsburgh) Bar Association, 

The Bar Association of the City of Boston, 

New York County Lawyers’ Association, 

Association of the Bar of the City of New York, 

The St. Louis Bar Association, 

Kansas City Bar Association. 

There are several other Associations which appear 
to be within reach of qualifying, if they so desire. 


(8) In what ways does the pending plan give the 
average member of the Association an actual oppor- 
tunity to participate in the affairs of the Association, 
even though he does not come to the annual meetings? 

Under the present system, only the members of 
the Association who come to its meetings have any part 
in the selection of officers; and relatively few of those 
who attend have any actual part or powers as to officers 
or policies. 

Under the proposed plan, the members at home, 
without coming to the annual meeting, may : 

Make nominations by petition for the office of 
State Delegate from their State ; 

Vote by mail ballot to elect the State Delegate from 
their State ; 

Make nominations, by petition, of persons to be 
voted on in the election of Association officers, in the 
event the members at home do not like the nominations 
made by the State Delegates ; 

Vote directly by mail ballot for the member of 
the Board of Governors from their Federal judicial 
circuit, if the circuit decides to adopt the method of 
direct election (Art. VIII, Sec. 4); 

Vote directly by mail ballot in deciding the policies 
of the Association, as to matters submitted to mail vote 
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of the membership under Article V, Section 10, or 
under Article IV, Section 2; 

Vote directly by mail ballot upon proposed amend- 
ments to the Constitution of the Association, if the 
Assembly and the House of Delegates disagree upon a 
proposed amendment. 

Voting is the characteristic American method of 
expressing interest and _ participation. American 
lawyers like to vote and to make their votes count in 
behalf of the things in which they believe. The 25,000 
members who do not come to the annual meetings will 
welcome an opportunity to vote and take part. They 
do not have it now. The pending plan will give it to 
them, and also will give to those who do come to the 
meetings a much broader participation in the affairs of 
the Association. 

(9) What will be the status of the various Sec- 
tions of the Association, under the new structure of or- 
ganization? 

There will be no particular change in the status 
or functioning of the Sections, but probably a consider- 
able change in the spirit of the relationship of the Sec- 
tions to the Association and its work. The submitted 
plan is based upon a recognition of the unity of the pro- 
fession of the law, and the Sections are in furtherance 
of that unity, not for the purpose of splitting up the pro- 
fession into special branches of the law (Article IX). 

The pending plan proposes to coordinate and tie 
together the work of the Association itself, before it 
seeks coordination with the State and local Bar Asso- 
ciations. Up to this time, some elements of a sense of 
organic relationship to the Association as a whole have 
been lacking in the status of the Sections. They have 
had no representative or spokesman in the Executive 
Committee or General Council, and generally no real 
opportunity to report or present their work to the Asso- 
ciation. Such coordination as has been secured has been 
through cordial cooperation, and is hardly inherent in 
the present structure of organization. In spite of this, 
many of the Sections have come to do more and more of 
work useful to their members each year ; and at least the 
Sections which have established Section dues, have 
growing rosters of genuinely interested members. 

The great gain for the Sections, through the new 
plan, is the fact that each of them will be represented 
on the floor of the House of Delegates. The Chairman 
of each Section will be a voting member of the House, 
will be able to keep his Section members in touch with 
the policies and decisions of the House, and will be able 
to represent and present the views of his Section mem- 
bers, for the consideration of the House of Delegates, 
in the making of its decisions. The fact that the Chair- 
man of each Section will be a voting member of the 
House of Delegates will give an enhanced importance 
and dignity to the offices of Section Chairmen. 

(10) Why is the Chairman of each Standing and 
Special Committee of the Association given the privi- 
leges of the floor, but no vote (Art. V., Sec. 11), i the 
House of Delegates? 

In order to tie together the whole work of the 
Association and keep each Committee informed as to 
the policies and decisions of the Association through 
the House of Delegates, the Chairman of each Com- 
mittee of the Association is given the privileges of the 
floor, but no vote, in the House of Delegates. 

Committee Chairmen could not practicably be given 
a vote, because that would mean that the President of 
the Association would select nearly as many members 
of the House of Delegates as all of the State Bar Asso- 
ciations combined. So large a representation in the 


voting membership of the House could not justly be 
given to the appointees of one man. 

(11) Why should not the general officers of the 
Association, and the members of the Board of Gover- 
nors, be nominated and elected by Nation-wide mail 
ballot, in which all members of the Association can 
vote directly for the officers? 

I have answered this question according to my 
best judgment, in one of my previous articles (See 
Journal for April, 1936; pages 252-3.) 

As to the election of members of the Board of 
Governors from a Federal judicial circuit, the method 
of direct election by mail ballot may be adopted by any 
circuit, if it wishes (Art. VIII., Sec. 4). 

(12) Why should not the AMERICAN Bar Asso- 
CIATION JOURNAL and its Board of Editors be brought 
within the scope of the representative and democratic 
principles represented by other parts of the pending 
plan, and integrated and coordinated with the policies 
of the Association through the Board of Governors and 
the House cf Delegates? 

This recurring question is related to the previous 
drafts of the plan, and not to the final draft, as worked 
out and approved in Washington early in May. 

The present draft meets fully, it seems to me, all 
contentions which may fairly be made in this respect 
(See June issue of American Bar Association Journal, 
pages 412-413.) 

The reasons for the independent status of the Jour- 
nal and its Board of Editors are historical and were 
sound. The independence of the Journal from tem- 
porary, and what we may call political, vicissitudes in 
the Association leadership should be preserved. At 
the same time, with the establishment of a truly repre- 
sentative structure and leadership of the Association, 
there is no good reason why the Journal should not be 
brought into organic relationship to the Association. 

The plan as now pending would make the Board 
of Editors no longer self-perpetuating. (See new Ar- 
ticle IX. of By-Laws). 

(13) Would not the Board of Governors, under 
the pending plan, tend to establish the means of con- 
trol of the Association by a relatively few men? 

I do not think so. The status and relationships 
of the Board of Governors seem to me to preclude 
this. All elements of irresponsibility and aloofness are 
removed, as to the Board of Governors under the pend- 
ing plan. It would be what is vitally necessary; viz., 
a functioning administrative board, responsive and re- 
sponsible to the House of Delegates and acting in all 
respects under the direction of the House of Delegates. 

The Executive Committee as hitherto existing owes 
no responsibility to the General Council. It is account- 
able only to the convention itself, which meets once 
a year, with personnel largely changed from year to 
year. 

The pending plan introduces the parliamentary 
system of continuous accountability to the representa- 
tive body. The members of the Board of Governors 
will be chosen both by and from the House of Dele- 
gates. The officers and Governors of the Association 
will be members of the House, participants in its ses- 
sions, subject to its determinations, and subject also to 
the questions of its members. 

It seems to me altogether unlikely, and virtually 
impossible, that the Board of Governors, as the ad- 
ministrative body for the House, will develop any sense 
of independent power and non-accountability. The seat 
of power and authority will be broadly in the House 
of Delegates, and all officers and instrumentalities of 
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\ssociation will be subject to the authority of the 
f Delegates. 
14) Why does the Conference of Bar Associa- 
legates go out of existence under the proposed 
tructure of Association? 
[he primary purposes for which the Conference of 
\ssociation Delegates was created will be com- 
realized and fulfilled, through the adoption of 
ending plan. The Conference was instituted as 
e beginnings of a representative, delegate body in the 
erican Bar Association. Unfortunately, it was 
iven real powers. 
sense, the new House of Delegates of the 
fession is the succesor of the Conference of 
ociation Delegates ; and the House of Delegates 
1 body with adequate powers and duties, with 
bers chosen on a more thoroughly representative 
mocratic basis than would have been possible at 
vious time in the history of the Association. The 
Delegates will be the embodiment and the 
hment of the representative ideal, of which 
Conference was the only beginning that could be 
it the time the Conference was established. 
Rarely, if ever, has any body, within the American 
\ssociation or outside it, witnessed as complete 
ealization of the purposes for which it has agitated, 
the Conference of Bar Association Delegates, 
submission of the pending plan. Fittingly, there- 
its own choice, the Conference will cease to 
as such, upon the adoption of the submitted 
in the structure of the Association. At the 
meeting, however, a large dinner of the Asso- 
membership will be held on Monday evening, 
ler the auspices of the Conference, as one of the 
pal events ot the week. Judge Merrill E. Otis 
Dean Roscoe Pound will be the speakers, the lat- 
subject to be, “Modern Organization and an Old 
‘fession.”” The daytime sessions of the Conference 
be held this year as usual. 
Of course there could not be two organizations 
the American Bar Association, constituted on a dele- 
ate basis and bearing such a name. At the same 
me, there is probably a need for continuing a forum 
which will serve as a National clearing-house for the 
xchange of ideas and experience, and for the discus- 
n of the problems, of Bar Association work in the 
localities. In these respects, the useful 
rk of the Conference will be continued by the new 
Section of Bar Organization Activities. 
[he representatives and members of the local Bar 
ociations will doubtless continue to come to the ses- 
ms of the new Section, as they long have come to the 
nference. The Section will, in turn, be represented 
House of Delegates; and the ideas and recom- 
idations of the Section will thereby be presented for 
onsideration of the policy-determining body of the 
\ssociation and the legal profession. The Conference 
never had any such means of bringing about the con- 
sideration of its recommendations. 
15) Wiéill not the operation of the pending plan 
much money and put too great a burden on the 
lender financial resources of the Association from the 
lues paid by members? 
[here is no reason why the proposed plan cannot 
be operated within the financial resources of the Asso- 


ites and 


ation. The extent of work and expansion of activity 
the Association will be limited by what the Asso- 
ation has available to spend. The Association has 


at least many years, within its means. No 
istration within recollection has undertaken ex- 


penditures in excess of income. Expenditures have al- 
ways been adjusted to income. This was true even 
when the recent depression period brought heavy losses 
in membership and consequent reductions in income. 
The appropriations for many items of Association work 
had then to be cut most drastically ; in some instances, 
Association work suffered seriously from the curtail- 
ment, but it was done. 

There is no reason to believe that the Association 
need or would “go in the red” under the new plan. Its 
operation would cost, in postage, printing of ballots and 
notices, meeting of the State Delegates to make nomina- 
tions, etc., $10,000 to not more than $15,000, for items 
not now incurred. On the other hand, the Association 
is spending more than $25,000 a year in agitating for 
Bar Coordination, printing and circulating reports and 
literature about it, and the like. Half of this expendi- 
ture has currently been contributed by the Carnegie 
Corporation; but the accomplishment of an improved 
and representative organization will eliminate a large 
part of the present annual cost of trying to bring it 
about. 

The membership of the Association has been 
steadily increasing, during the past two or three years. 
It is increasing satisfactorily this year. Soon the Asso- 
ciation will have or exceed its previous maximum mem- 
bership. If the emphasis had been placed on the mem- 
bership work this year, we would have regained the 
pre-depression maximum already. We shall lose far 
fewer members this year than usual, through resigna- 
tions and non-payment of dues. 

My judgment is that the operation of the plan will 
fully finance its cost and will provide seasonably for 
the growth of the Association work. A more represen- 
tative organization and a direct participation by the 
members in the nomination and election of the State 
Delegates and in the decision of policies, will auto- 
matically bring a healthy increase in membership. 
Lawyers in each State will wish to vote, in selecting the 
Delegate from that State. They may wish also to sign 
nominating petitions. Participation directly in the pro- 
cesses of nomination and election will bring in new 
members. Adoption of the Service Letter project would 
greatly accentuate the increase in membership. 

I have no hesitation in saying that the submitted plan 
can and will be operated within the existing financial 
resources of the Association, and that the increase in 
membership will provide for any desirable expansion in 
activities. The Association could and should continue 
to live within its means, as it has done in the past. 

(16) What is the relationship, if any, of the 
Service Letter project to the pending plan? 

Superficially and organically, each the pending 
plan and the Service Letter project stands on its own 
merits and should be judged by its own merits, without 
assumption of inter-connection. At the same time, in 
making effective the spirit of what we are trying to do 
in bringing about a genuine coordination of the Bar, 
the Service Letter may be an invaluable adjunct to the 
structural changes. 

The whole subject was discussed in the 1935 Re- 
port of the Coordination Committee and I refer to that, 
in the Annual Report volume for 1935. The Service 
Letter project is designed to bring the Association into 
direct and frequent communication with the rank and 
file of its membership, and to make the average lawyer 
feel that the National organization of his profession 
is truly interested in him and is trying to be of aid to 
him in his professional work. 

This is not a function which the Journal should 
or could fulfill. Greater frequency of publication, speed 
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in the assembling and dispatch of material, convenience 
in arrangement and indexing of material, and facility 
in discarding material when obsolete, can better be se- 
cured through a Service Letter. The supplying of per 
iodic indices and the availability of a suitable “binder”’ 
are contemplated, through the “‘loose-leaf” system. 

The responses which have been received, from 
hundreds of members of the Association, are overwhelm- 
ingly favorable to the Service Letter project for the 
Association. These responses are being analyzed and 
studied, to utilize the many useful suggestions received. 
The project is not one to be undertaken casually ; what- 
ever is done must be initiated in a competent and well- 
considered way, upon thorough editorial and technical 
planning. 

(17) Why does not the pending plan provide for 
one membership, or at least for one amount of dues, for 
the State Bar Association and the American Bar Asso 
ciation, so that by the payment of one set of dues, a 
lawyer is a member of both his State Bar Association 
and the American Bar Association? 

The legal profession is, and should remain, sepa- 
rately and independently, it. each State. The form of 
organization, the extent of activities, and the amount of 
dues of the State Bar Association, vary greatly in the 
different States. In my judgment, nothing should be 
done to impair or lessen the autonomy, and the inde- 
pendent functioning, of the Bar organization of each 
State. The pending plan gives the American Bar 
Association and the House of Delegates no power or 
control over any State or local Bar Association (see 
Art. V, Sec. 2). 

It will be a great step forward if each of the 80,000 
lawyers in State Bar Associations become members of 
the American Bar Association, by virtue of their State 
membership or otherwise, just as, in some States, group 
membership for local Bar Association members is being 
provided in the State Bar Association. 

The pending plan makes possible such a voluntary 
arrangement for joint dues, between the American Bar 
Association and any state or local Bar Association 
which wishes it (By-laws, Art. II, Sec. 5). This expe- 
rimental step appears to be all that can advisably be 
undertaken at this time. It is to be hoped that it will 
be availed of, by some state and local Associations. 

(18) What does the pending plan offer, by way of 
participation in the American Bar Association, to attract 
the average lawyer to become a member of the Associa- 
tion, even though he is unable to attend annual meetings 
of the Association? 

This question was the subject of my article in the 
April issue of the American Bar Association Journal, as 
to “The Member Who Does Not Come to Annual 
Meetings.” 

From my observation and experience among 
lawyers in all parts of the United States this year, I 
conclude that probably the chief reason why the Amer- 
ican Bar Association has no more than 29,000 mem- 
bers, instead of at least twice that number, is that the 
impression has prevailed that American Bar Association 
membership has not been made attractive, except to 
lawyers who can reasonably hope to attend some of the 
annual meetings, at least when held in their part of the 
country. A great many lawyers assume and assert that 
there is no reason why they should become or remain 
members of the American Bar Association, because they 
think they cannot afford the time or money to attend 
an annual meeting in some distant city. 

A paramount task is to break down and remove 
this unfounded impression. Not for many years has the 
American Bar Association existed primarily for the 
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purpose of bringing its members together in an annual 
meeting. 

Through regional meetings, through a Service 
Letter, through the American Bar Association Journal, 
and particularly through various features of the pend 
ing plan for a better organization, American Bar Asso 
ciation can and will be made attractive and useful to the 
average lawyer, even though he has little expectation 
of attending its meetings. The Association needs and 
deserves the membership and active support of all 
lawyers who believe in the things for which the Asso- 
ciation stands and to which it devotes its year-round 
energies. 

The pending plan gives to the member at home a 
continuing participation in the affairs of the Associa 
tion: 

(a) He may be one of the nominators of candidates 
for the office of State Delegate from his State, by 
petition ; 

(b) He will vote, by mail ballot, to choose the 
State Delegate from his State ; 

(c) In his State Bar Association, he may take part 
in the choice of its Delegates to the House of Delegates ; 

(d) He may nominate, by petition, candidates for 
Association offices and for members of the Board of 
Governors ; 

(e) If his federal judicial circuit wishes it, the 
member of the Board of Governors from that circuit 
is elected by mail ballot, by the members of the Asso- 
ciation in that circuit ; 

(f) He may vote, by mail ballot, in a referendum 
to decide questions of Association attitude and policy ; 

(g) He may vote, by mail ballot, upon proposals 
to amend the Constitution of the Association, and may 
individually propose and file an amendment to the Con- 
stitution of the Association. 

In these and other ways, the lawyer at home will 
have an attractive opportunity to take an active part 
in the work and policies of the Association, even though 
he does not attend an annual meeting. 

CONCLUSION 

“Is there any doubt that the pending plan will be 
adopted in Boston?” Members ask me this question 
daily, in many parts of the country. Adoption of the 
plan cannot be prudently taken for granted. Those who 
favor the plan should come to Boston in sufficient num- 
bers to ensure its adoption. 

A three-fourths vote is not easy to get, in any large 
assembly. Reasonable amendments should and will 
be considered on their merits, but amendments to im- 
pair the unity and efficacy of the plan and render it un- 
acceptable to even its sponsors may be offered. 

The future of the pending plan rests now with the 
Association membership. It carries the hopes, the 
aspirations, the practical objectives of very many of our 
profession. Its defeat would be a most serious reverse. 

No alternative plan is offered, and none is likely 
to be produced at the last minute in Boston. The pend- 
ing plan is not offered in any belief it is perfect, but 
the choice is between the adoption of this plan and the 
acceptance of a theory of dull inaction and defeatism, 
an admission that the Bar cannot organize itself to 
deal with its own problems. 

This much, however, may truly be said at this time: 

f the members of the American Bar Association 
want this plan adopted, they should be present to vote 
for the plan and against amendments which would crip- 
ple the plan and make it unworkable and unacceptable. 
If the members of the Association wish their Asso- 

(Continued on page 501) 




















PRESENTATION OF ST. IVES MEMORIAL WINDOW 


BY AMERICAN LAWYERS 
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Ecclesiasti 


he relics of St 


RESENTATION by American lawyers to the 
P. athedral at Tréguier, in Brittany, of a Memorial 

Window to St. Ives, patron saint of the profession, 
vas made on May 19 in the presence of a crowd esti- 
mated as high as 40,000 and with ceremonies, lay and 
ecclesiastical, of unusual interest. The ceremony took 
place on the traditional day for the “Grand Pardon’ of 
St. Ives, which is an affair always largely attended. 
But the presentation and dedication of the window to 
the Saint especially honored throughout Brittany nat- 
urally added interest and stimulated attendance. 

The presentation was made by Mr. Pendleton Beck- 
ley, European chairman of the St. Ives Memorial Com- 
mittee, in the nave of the Cathedral, in the presence of a 
lelegation of lawyers resident abroad who represented 
he American Bar, of representatives of the French Bar 

nd of the Bar of Belgium, and of four Bishops and 
umerous other clerics of Brittany. Mr. Addison E. 
Southard, Counselor of the American Embassy, read a 
essage of Ambassador Jesse I. Straus, who was unable 
be present. A letter from President Ransom, paying 
1 notable tribute to St. Ives and expressing his regret at 
his inability to attend the ceremonies, and one from 
Dean John H. Wigmore, originator of the movement, 
vere also read. After the presentation came the dedica 
ion ceremonies. 

The proceedings were broadcast by the loud-speak- 
ers installed by an enterprising Breton newspaper to 
he imn ense throng which was unable to gain admit- 
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al Cortége leaving the Cathedral, followed by the American Delegation and other lawyers. 
Ives, carried by Church Dignitaries, are in center of picture. 





tance to the cathedral. The striking vestments of the 
Bishops and other representatives of the clergy, the 
traditional robes of their profession worn by the French 
and Belgian lawyers, and the picturesque costumes of 
the Breton people made the scene one of unusual beauty 
and impressiveness. 

In order that the reader may catch more of the color 
and charm of this unique occasion than can be conveyed 
by a mere summary of the events, we print the follow- 
ing account which appeared in “L’Ouest-Eclair,” a 
French daily newspaper of the Department. 


French Account of the Ceremonies 


The tradition that the “Grand Pardon” of the 
patron saint of Brittany will be favored with magnifi- 
cent weather has been once more confirmed. 

The fresh breeze blowing from the east from early 
morning promises to temper during the day the heat 
of the sun shining in an ideally blue sky. 

It makes flap joyously on the balcony of the Hotel 
de France at Lannion the beautiful starry banner with 
the red and white stripes, which floated there in the 
midst of our colors, as in the most beautiful days of our 
common victory. 

At forty-five minutes after seven the autos which 
arrive from Tréguier, decorated with the common 


colors, draw up at the Quai du Tribunal. 
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M. Southard, Consul General, and the delegates of 
the American Bar have changed their traveling cos- 
tumes, which they had at the reception of the evening, 
for the high hat and official dress. 

Quick introductions. And en route for the mag- 
nificent fertile plateau which unites Lannion to the old 
episcopal city. 

At 8:15 the cortege arrives before the Hotel de 
Ville of Tréguier. 


The Reception of the American Delegates at the 
City Hall at Tréguier 


Surrounded by his associates and all his Council, 
M. de Kerguézec, Senator-Mayor, wearing his scarf 
and his insignia, awaits the personages in the sunny 
court, before the grand staircase of the City Hall. 

M. Southard and the American delegates descend 
from their carriages while the Municipal band plays the 
American hymn, then the Marseillaise. 

The delegations of the Bars are ranged in a square 
in the angle of the handsome building of harmonious 
proportions, fronting the Cathedral. 

We note that of the Bar of Brussels, having at its 
head the Batonnier Thomas Braun; that of the Amer- 
ican Bar, composed of MM. Pendleton Beckley, Henry 
S. Bacon, Charles P. Morgan, George Waltzman, Eliot 
Watrous, Joseph du Vivier, Donald Harper; that of 
the Bar of Paris, with M. William Thorp, Batonnier ; 
of Lyon, with Prof. Rivet, former Batonnier, Professor 
at the Catholic Institute, whose red and yellow cravat 
and the Cross of a Commander of St. Gregory the Great 
cause a sensation; those of Caen, with the Batonniers 
Laurent and Burnouf; of La Rochelle, of Bordeaux, of 
Vire, of Coutances, of Brest, of Nantes, of Morlaix, of 
Quimper, of Orleans, of St. Malo, of Rennes, of St. 
Brieuc, with the Batonniers Bienvenue, Perigois, 
Lemarchand ; of Guingamp, of Dinan, of Lannion, with 
the Batonnier Philippe, and the sole feminine repre- 
sentative of the order, Madame Juliette Loyer. 

Among the official personages other than 
those of the Bar we note M. Mauléon, Secretary Gen- 
eral, representing the “Prefet” of Cétes-du-Nord and 
the government ; the first president Langlois, represent- 
ing the Minister of Justice; MM. de Carcaradec, Dr. 
Le Rolland, Counsellors General, the artists or Breton 
writers, Francis Renaud, author of the striking monu- 
ment to the dead which ornaments the court of the City 
Hall; Savina, Lemercier, d’Erm, Beaufils, etc. 


Address of M. de Kerguézec 


After the presentations, those present go to the 
grand reception hall, where M. de Kerguézec, Senator- 
Mayor, bids them welcome in an eloquent address. 

Canon Lainé, Rector-Archpriest of Tréguier, at 
this moment has come to take his place among the 
authorities named above. 

M. de Kerguézec declares himself happy, in these 
walls, where the name of Yves Héloury is written at the 
head of the glories of Brittany, to receive the official 
representative of the United States and the delegates of 
the American Bars. 

St. Ives, he says, well merits the solemn homage 
which is rendered him today—‘“he who knew how to 
carry so high and so far the frontiers of the heart.” 

The Senator-Mayor of Tréguier assures the Amer- 
ican representatives of the sincere and profound joy 





1. “Pardon—certain pilgrimages, as the Pardon of St. 
Anne d’Auray.”—Dictionnaire de La Langue Frangais (Littré). 
In the present instance the “Grand Pardon,” or “Great Pardon” 
refers to the pilgrimage to the shrine of St. Ives. 


with which they are received by the Breton population, 
which knows how to love those who have proved their 
love for it. 

Neither the American aid during the war on the 
fields of battle, nor its precious assistance on another 
field of conflict, that of the crusade against tuberculosis, 
are likely to depart from the memory of the Bretons. 

President of the anti-tuberculosis work of Cétes- 
du-Nord, M. de Kerguézec is in a better position than 
anyone to know that. He evokes the recollection of the 
missions of the Red Cross and Rockefeller, which came 
in 1916, to visit our Department. He recalls that the 
laboratory of St. Brieuc, one of the best equipped of 
France, bears the name of President Wilson. 


Thanks of the Rector-Archpriest 


Canon Lainé joins his thanks to those of the Sen- 
ator-Mayor. He recalls the conditions under which the 
preparation of this solemn and stirring manifestation of 
the fraternal solidarity of the lawyers has been brought 
about. 

He thanks especially, after the representatives of 
the American Bar, those of the Bar of Brussels and of 
the Paris Bar, so recently afflicted by the cruel loss of 
the Batonnier, Henri Robert. In the midst of general 
emotion he reads a letter of the illustrious departed, 
dated the 20th of March, wherein he expressed the 
hope, alas unrealized, of being able to participate in the 
magnificent féte of today. 

And in a fervent peroration Canon Lainé thanks 
those present for this homage to the great saint who 
had, above all, the love of justice, for never more than 
today, “has the world had need that justice be loved.” 

M. Bienvenu then assumes the functions of the 
chief of arrangements and indicates to each person the 
place which he is to occupy in the procession. 

At this moment the clergy issues in procession 
from the sacristy to join the civil cortége, and by the 
wide open doors of the portals directs its steps toward 
the window on which all eyes are already fixed. 


The Religious Ceremony 


The organs resound with their solemn tones as the 
procession, preceded by the gold cross, enters the Cathe- 
dral, which is ready to burst with a crowd eager to see 
everything, hear everything. 

A line of young scouts, batons in hand, draw them- 
selves up at attention, when the prelates pass, mitre on 
head and cross in hand, preceding the Consul General of 
the United States, the first President of the Court of 
Rennes, and a numerous train of lawyers in their robes. 

In passing before the tomb of St. Ives, each one 
bows or makes the sign of the cross. The ‘chef’ of 
the patron of Brittany, crowned with gold, rests on a 
cushion of velvet, in its wonderful reliquary, before the 
cenotaph of white stone emerging from a profusion of 
flowers of striking colors. Skilfull hands had traced on 
the soil, with the aid of petals of flowers among which 
the broom predominated, the arms of Brittany, those of 
Tréguier and of Ives Héloury. 

In the Chapel of Duke John the Fifth, the proces- 
sion comes to a stop. The glass window, the object of 
this ceremony, is resplendent with all the lights of its 
enamel. It is, as we have recently pointed out, the 
work of the stained glass window maker Lardeur. 

Before the microphone, Mr. Pendleton Beckley, 
chairman of the American delegation, speaks first, and, 
with a very pronounced foreign accent but with a sin- 





2. “Chef—Head (of relics of Saints)”"—Spiers and Sur- 
renne’s French Pronouncing Dictionary. 
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Conimittee standing at the entrance of the City Hall of Tréguier. In the doorway group (from left 
right) Messrs. Beckley, Bacon, Du Vivier and Harper, all without lawyer's robes. At right side of 
in rear, M. de Kerguézec, Mayor of Tréguier. In the foreground to the right, in lawyer’s robes, 

are M. Thorp, Batonnier of Paris, and M. Bienvenu, Batonnier of St. Brieuc. 











he Ecclesiastical Cortége on the road from Tréguier to Minihy. In the center is Monseigneur Serrand, 
I St. Brieuc and Tréguier. Immediately following the ecclesiastics are the American Delegation 
and representatives of the Bars of Brittany, Paris and Belgium. 
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cerity and a conviction which went to the hearts of 
those present, thanks Canon Lainé, who was an inter- 
preter for the American troops during the war, for his 
thought in suggesting the offer of this admirable 
window. 

After him, M. Southard, Consul General of the 
United States in France, presents the apologies of Am- 
bassador Jesse I. Straus for not being present. A 
troublesome indisposition kept him in his room. M. 
Southard reads the discourse which the representative 
of the American people had prepared. It is a very 
beautiful tribute to the Cathedral of Tréguier, to 
Brittany and to the whole of France. 

Then Mgr. Serrand speaks in his turn. With 
kindness and academic finesse, the Bishop of St. Brieuc 
and of Tréguier responds to the cordial words which 
have been addressed to him. He bestows a very fine 
acknowledgment on the Rector-Archpriest for the love 
with which he surrounds his Cathedral—‘‘love, capable 
of all the miracles.” 





MR. BECKLEY’S ADDRESS 


We have come here today to make a solemn pres- 
entation of the window offered by the American Bar 
Association to Tréguier Cathedral in memory of St. 
Ives, the patron saint of lawyers. 

Some years ago, John H. Wigmore, well-known 
jurist, on the suggestion of Abbé Louis Lainé, who 
served as interpreter for the Seventh Regiment of 
the American troops in the great War, conceived the 
idea of asking the American Bar Association to pre- 
sent to the cathedral a memorial window which would 
do just homage to St. Ives. 

For four years, Mr. Wigmore pursued this idea 
with indomitable perseverance, and, thanks to the 
help of the lawyers of the American Bar Association 
and American lawyers practicing in Europe, we are 
able today to bring this dream to realization. We 
deeply regret the absence of Mr. Wigmore and of 
William L. Ransom, President of the American Bar 
Association. They themselves have expressed their 
regrets at not being able to be here today to show 
their interest in this manifestation of goed will be- 
tween France and the United States. 

In presenting this window as a memorial to St. Ives 
we wish to render homage to a man who represented 
the ideals of our profession, who devoted all his ener- 
gies to the service of justice and right, and who thus 
merits the distinction of being the patron of lawyers 
throughout the world. 

His life, so humble and austere, and above all his 
passionate defense of the downtrodden, have made 
him famous in every country, and it is not without 
justice that he is called “the lawyer of the poor.” 
Today we have wished to show that he is, in our 
minds, the ideal of the man of law in relation to 
those he judges and those he defends. 

We pray you to accept, Monseigneur, for yourself 
and for those whom you represent, this expression of 
the respectful sentiments of the American Bar Asso- 
ciation, which, by this gift, has also desired to aid 
and strengthen the friendship which exists not only 
between the French and American bars but also be 
tween France and the United States. 

















Then, with a great acquaintance with the things of 
art, Monseigneur recalls that there was formerly at 
Tréguier a very skilful group of church glass window 
makers. That admirable phalanx of artists endowed the 
Cathedral with an inestimable series of sixty-eight glass 
windows, of which, unfortunately, no vestiges remain. 
To get an idea of the beauty of that product it is neces- 
say to visit the Church of Montcontour, where happily, 
they have preserved inestimable specimens of enamel. 
Several of our little Trecor churches can flatter them- 
selves with still possessing glass windows which came 
from the atelier of Lantréguer. And there is a hymn to 
the beauty of this ancient monument “of proportions 
more modest perhaps than the Cathedrals of France but 
which need envy neither their elegance nor antiquity.” 

After having rendered a tribute of homage to the 
noble American nation, Mgr. Serrand comes to an end 
in expressing the wish that the example of the lawyers 
of the United States may be followed by other generous 
actions, in order that the sanctuary of St. Ives may 
again have the play of light which it had before the 
passage of the battalion of Etampes. 


The Blessing of the Window 

The Bishop of St. Brieuc, accompanied by NN.SS 
Mignen, of Rennes; Trehiou, of Vannes, and Cogneau, 
Coadjutor of Quimper, then bless the window on which 
St. Ives is represented in the function which makes 
him popular, that is to say, rendering justice as an 
official of Tréguier. 

The organs resound anew and the service com- 
mences at once, chanted by M. Le Bellec, Vicar-Gen- 
eral and Archdeacon of the ancient diocese, and power- 
fully distributed inside and outside of the immense 
structure by the loud speakers of “L.’OQuest-Eclair.”’ 


The Procession 


A crowd of several thousand people intone with 
full voice the Canticle of St. Ives, while the procession 
forms which will visit the sanctuary at Minihy. 

The surrounding parishes get together to form the 
procession, where the numerous children of the schools 
will take their places. Two long files of white surplices 
—those of the priests come from all points of the diocese 

-will escort the magnificent embroidered banners, on 
which the gold glistens under the davzling sun, which it 
is traditional to have at each féte of St. Ives. 

The “chef’’*® of the Patron of Brittany, carried by 
the Vicar General Le Bellec and Canon Lainé, Rector- 
Archpriest, issues from the Cathedral, preceding the 
Bishops Mignen, Tréhiou, Cogneau and Serrand, who 
will give the Episcopal benediction to those assembled. 

Then come, with bare heads, the Consul General 
of the United States and the chief of the American dele- 
gation. A very great number of lawyers in robes will 
follow them from one end to the other of the journey. 

In the little streets of Tréguier, decorated with the 
colors of St. Ives—gold and black—an unusual crowd 
of pilgrims forms a line. Heads appear at all the win- 
dows, on all the stone boundaries ; on the smallest slope, 
on the least elevation, human bunches cling. 

The foreign lawyers are visibly surprised at such 
earnestness. But that which astonishes them not less is 
the discipline of this crowd, of which the least pushing 
would break all the harmony of the procession, and 
which stops voluntarily during two hours to chant the 
canticles to the glory of St. Ives. 

At the Crucifix of Minihy the heavy banners of 
velvet bow three times slowly, reverently. 

The bells ring as loudly as bells can ring, but 
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3. See note 2 
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eral for the Franco-American fraternity which the 


generous action of the Bar of the United States 
strengthens. He thanks equally the First Presi- 
dent, representing the Minister of Justice, and as- 
sures him that all the lawyers present desire only 
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April 25, 1936. 
Honorable Pendleton Beckley, 
1, Place du Palais Bourbon, 
Paris, France. 
Dear Mr. Beckley : 

I am truly sorry that I cannot come to France, in 
May, to attend the dedication of the memorial window 
to St. Ives, in the beloved ancient Cathedral at 
Tréguier, in Brittany. This will be an occasion in 
which I would like very much to participate, in be- 
half of the American Bar; but a multitude of official 
duties will keep me here. 

I am pleased to know that all arrangements have 
gone forward so admirably, under your chairman- 
ship, and that a most distinguished and representative 
attendance is assured, from the Bar of France and 
of the United States, for this significant and timely 
occasion. You will do me a great favor if you ex- 
press to all present my most earnest felicitations and 
good wishes, along with my sincere regrets that | 
cannot be of the goodly company assembled at 
Tréguier. 

In paying respect to the memory of St. Ives, we 
make obeisance to our noblest concept of our profes- 
sion—the ideal that remains aspiration, the hope that 
is held in the heart but never realized, the vision of 
what our profession might be but rarely is. St. Ives 
was and will remain the patron saint of the lawyers, 
not alone of France and the United States, but of all 
lands, religions and races, everywhere. His was the 
universal sense of justice and law and peace—no con- 
siderations of geography and no boundaries laid by 
men could encompass such a soul. Like One who was 
the noblest and purest of men, he “went about doing 
good.” 

Profound in his learning, disciplined in his habits, 
magnanimous in his devotion to the Christ he served 


PRESIDENT RANSOM’S LETTER 


and to the law he exemplified, he spent his life in the 
cause of justice and fair dealing among the common 
people—assisting without recompense the widows, the 
orphans, the poor, all who had the greatest need of 
such a ministry of justice. 

In a later day and a more complex civilization, the 
profession of the law seems often to have strayed far 
from the noble example of its patron saint. The con- 
cepts of individual justice and fair play between man 
and man, so finely exemplified in the life of St. Ives, 
have given way to impersonal and often brutal prac- 
tices which punish and crush many people, in the 
name of a “social justice’ which too often is organ- 
ized greed. But in the silence of the Cathedral in 
Brittany, we may reverently give homage to our 
patron, in whose path we have so poorly followed. 

We of the American Bar are happy to have in- 
stalled this memorial window, in perpetual tribute to 
his name and fame, and with the hope also that such a 
token will serve the even greater cause of peace and 
justice among the Nations—the abandonment of force 
and arbitrary will, in favor of the humane ascendancy 
of peace and justice according to the impartial ar- 
bitrament of law. Between Nations, no more than 
between men, there are and can be no controversies 
or conflicts of interest that are in fact beyond the 
possibility of determination through the ministry of 
an impartial and law-governed Court. To the su- 
premacy of international adjudication backed by the 
decent opinion of mankind, the lawyers of all the 
Nations might well dedicate themselves anew, as an 
act of fealty to the genius of their patron saint and to 
the spirit of all law. 

With great respect, I have the honor to be 

Sincerely yours 
Wm. L 
President of the American Bar Association. 


RANSOM, 











one thing: to assure always the most exact practice 
of the rules of the profession. 

He thanks the Bishops present, whe_represent 
all religious Brittany, where each house,, so to 
speak, is ornamented with the image of the great 
saint whom we celebrate. 

He salutes especially the Batonnier of Brussels, 
who has been pleased to accept, not only with fer- 
vor but enthusiasm, the invitation of the Bar of 
Cétes-du-Nord. An ovation greets these words, 
which redoubles when M. Thomas Braun speaks. 

The Batonnier of Brussels, visibly moved, 
evokes the recollection of the collaboration which 
permitted him to appreciate the profound qualities 
of the Breton character at the time of the inaugu- 
ration of the Crucifix of Messin and of the monu- 
ment of Rossignol en Belgium, which eternally bear 
witness to the ineffaceable remembrance of blood 
spilled in common. 

He evokes, apropos of Ernest Psicari, glori- 
ously fallen at Rossignol, the remembrance of his 
grandfather Ernest Renan, and quotes the strong 
saying of the grandson, “the blood of the martyrs 
is worth more than the ink of the wise men.” 

The Batonnier of Brussels, replying to the ap- 
peal made that morning by Canon Laine, engages 


himself to return one of these next years to Tréguier 
for the presentation of a glass window on the part 
of the Association of the Belgian bars and having 
for its subject: “St. Ives Distributing his Goods 
to the Poor.” 

A long ovation greets this promise. 

M. William Thorp, Batonnier of Paris, then 
proceeds to speak and expresses the thanks of the 
Parisian lawyers for the unforgettable cordiality of 
this reception. 

It is then the turn of Consul General Southard 
to express his astonishment at this unforgettable 
fete and his gratitude for the reception given to the 
representatives of the United States. 

Canon Lainé, Rector-Archpriest, then reads a 
letter of excuses from Mgr. Gerlier, Bishop of 
Tarbes and of Lourdes, expressing his regret for 
not being able to be present at the féte organized 
by his old confréres, for Mgr. Gerlier was a member 
of the Bar before becoming a priest. 

The series of toasts concluded with a remark- 
able discourse of Mgr. Serrand, Bishop of St. Brieuc 
and Tréguier, who had for each one a word which 
came from the heart and expressed the profound im- 
pression which this magnificent day would leave in 
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e recollecction of all who had been able to be 
here 

He had for the artists who executed the win- 

w, Maitre Lardeur and architect Prieur, the warmest 


He extolled those choirs of three voices, 
ance, America and Belgium, which knew how to 
ise themselves to such an incomparable unison 


bring out the astonishing spectacle of that 
rowd, tractable and enthusiastic at the same time, 
elebrating him who has left here below a trail of light, 
e great saint who, on this earth, has brought down 
orner of heaven. 
\ll these toasts, carried by the loud speakers 
L’Ouest-Eclair, were admirably heard by all and 
ved by all the city with the most religious at- 


A Moving Gesture 


\t the end of the banquet twelve American 

narists, who are finishing their studies at the 

| Seminary at St. Brieuc, brought the patriotic 

notion to a climax by singing, in remarkable uni- 

and with the most genuine fervor, the American 

with its slow and religious movement, which 
alled “The Star Spangled Banner.” 


The Panegyric of St. Ives 


is M. LeBellec, Vicar General, who has re- 
| from M. Serrand the important charge of giving, 


in the course of the pontifical vespers, the panegyric 
of St. Ives. 

With that finesse and that eloquence which are 
customary with him, the Archdeacon of Tréguier 
begins with this holy word: “Deliver the oppressed 
from the hands of the Oppressor and be faint- 
hearted when you render justice.” 

After having spoken of the admirable success of 
this fete, which the most optimistic had not imag- 
ined would be so beautiful, and after having paid 
a grateful tribute to the numerous lawyers who had 
come to the tomb of their patron saint, M. Le Bellec 
begins a eulogy of Ives Héloury of Ker Martin, 
lawyer and judge. The shining figure of the humble 
rector of the little parishes of Louanne and Tred- 
rez, takes on at once, in the eyes of the pilgrims, 
the mystical character which is proper for it: 
ascetic, miracle-worker, hero of charity, St. Ives is 
all that at the same time. 

The conclusion of this moving address is given 
by the Vicar General in a flight of eloquence in 
which the diction and clearness of the orator up- 
lifted all hearts. 

“Ives of Armorica,* glory to thee! We, thy 
sons, sing at thy feet: Defend and save Brittany!” 

The vespers were finished by a solemn bene- 
diction, at which a packed crowd was present out- 
side of the Cathedral, thanks to the ingenuous ar- 
rangement of the apparatus of diffusion by 
“L.’Ouest-Eclair.” 





4. Ancient name of Brittany. 





Legal Ethics and Professional Discipline 


Is THE Jupic1ARY DornG Its Bit 1n MAIN- 
rAINING ETHICAL STANDARDS? 


HE courts are not doing their duty in requir- 
ing high standards of ethical conduct on the 
part of lawyers practicing before them, accord- 
ing to the following letter from a New York at- 


torney. It is printed here because it is believed that 


t will be of interest to both members of the bar 


and judiciary who are concerned with problems of 


professional conduct, whether they agree with the 
vriter’s conclusions or not. 

“I received a letter from the Standing Committee on 
Professional Ethics on the subject of what could be done 
by the Committee of the National Bar Program to stim- 
ulate the effort to improve the enforcement of proper pro- 
fessional conduct on the part of the Bar... . 

“My own view on this subject is that a great deal of 
good could be done by stimulating the Bench on this sub- 
ject, on whom primarily the responsibility rests. As I sup- 
pose you know, the Grievance Committee of the Associa- 
tion of the Bar of the City of New York does an outstand- 
ingly competent job on this subject. We have a regular 
staff and the work is done, on the whole, very well. Our 
main stumbling block, however, is the Bench. It is well- 
nigh impossible to get the courts to uphold any high pro- 
fessional standards, particularly so far as concerns the con- 
duct of the lawyers in the courtroom. Constantly, the 
courts have direct evidence before them of professional 
misconduct and do nothing about it. 

“The conditions here in New York are quite bad and 
it will take years to build up any decent standard of pro- 
fessional conduct, but at least we are struggling. In other 


places throughout the country, I understand, very little is 
done on the subject, but the courts themselves could soon 
completely change the situation by insisting that lawyers 
maintain proper standards. The court before whom the 
misconduct occurs and who knows all the facts, to my 
mind, should act with the utmost promptness. 

“Would it not be possible to have a conference of the 
Judicial Section on the subject of the court on its own 
initiative disciplining lawyers for misconduct committed in 
the very presence of the court? Time and time again false 
statements appear in briefs concerning the record. In 
arguing appeals, lawyers so often present to the court an 
entirely false picture of the record. These are all very 
general ideas, but I thought it might be worth while to have 
you cogitate on the subject and perhaps some day we can 
meet and discuss them at some length.” 


N. Y. LAw Provipes For Proctor to A1ip Bar 
AND Court COMMITTEES 


Described by Governor Lehman as a “worth- 
while experiment,” a bill providing for a salaried 
public official whose duty it will be to check the 
qualifications of applicants for the Bar, to investi- 
gate charges of improper conduct of lawyers and 
to work for the suppression of unauthorized prac- 
tice of law, is now the law for the eighth judicial 
district of New York. 

The new official will have broad powers to in- 
vestigate charges and collect evidence on matters 
within his jurisdiction and will report his findings 
to the justices of the Appellate Division. The 
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measure carried an appropriation of $10,000 for the 
official and his assistants. 

In approving the bill Governor Lehman issued 
the following statement: 


“This bill authorizes the justices of the Appellate 
Division of the Fourth Judicial Department to appoint a 
proctor of the Bar for the Eighth Judicial District. 

“The proctor, in co-operation with the several com- 
mittees on character and fitness appointed by the Ap- 
pellate Division, shall investigate and report to the Ap- 
pellate Division the character and fitness of applicants for 
admission to the Bar and all charges of illegal conduct 
against persons admitted to the Bar and of the illegal prac- 
tice of the law by any person or corporation. In the dis- 
charge of his duties the proctor shall have power to hold 
public or private hearings and to take testimony and sub- 
poena witnesses and records. 

“This bill is strongly supported by the presiding jus- 
tice of the Appellate Division and by various Bar Asso- 
ciations. 

“It is a new step in judicial administration. 
experiment, but I believe is a worthwhile one.” 


It is an 


REPEATED CHARGES OF JUDICIAL CORRUPTION 
RESULT IN DISBARMENT 


The repeated reiteration of a charge of corrup- 
tion on the part of a judge after the untruth of such 
a charge had been established is unprofessional con- 
duct warranting disbarment in the opinion of the 
United States Court of Appeals for the District of 
Columbia. Duke v. Committee on Grievances of the 
Supreme Court of the District of Columbia, 82 F. (2d) 
890. The proceeding against the attorney, Jesse 
C. Duke, grew out of a criminal prosecution of a 
number of defendants for conspiracy to violate a 
liquor law. Duke first appeared for one of the 
defendants after a verdict of guilty had been ren- 
dered against him, at which time he assisted in 
preparing a bill of exceptions, which the trial judge 
declined to sign. Duke took an appeal to Court of 
Appeals using the following language with refer— 
ence to the judge’s action: 

“Appellants, in view of all of the foregoing, charge 
that the said trial justice has intentionally and deliberately 
sent up to this Honorable Court a false, inaccurate, incom- 
plete, deleted and diluted bill of exceptions in this case, 
after being warned by counsel for appellants and after hav- 
ing access to the stenographic record and after full oppor- 
tunity to read the same before certifying it to this court, 
and the United States Attorney stands equally guilty in 
this obstruction of justice, and falsification of records 
herein.” 

The court found that the bill of exceptions 
signed by the trial judge fully covered the assign- 
ments of error during the trial in question (Moder 
v. U. S., 62 F. (2d) 462), but nevertheless set an- 
other hearing, reconsidered the matter and affirmed 
the judgment of the lower court. 

In another case arising subsequently Duke had 
his client file an affidavit of disqualification against 
the same trial judge, making the statement that the 
bill of exceptions in the Moder case had been “false, 
inaccurate, incomplete, etc.”, and that the judge 
“was lacking in judicial integrity and common hon- 
esty.” 

Some time later the Grievance Committee of 
the Supreme Court of the District of Columbia 
filed a complaint against Duke based on the above 
facts, charging him with professional misconduct. 
prejudicial to the administration of justice, and 
meriting disbarment. In his answer to these 


charges, the attorney asserted the truth of all that 
he had said, and included an indictment of the jus- 
tices of the Court of Appeals and “at least five of 
the nine justices of the Supreme Court of the United 
States”, because of a refusal of a writ of certiorari. 
Duke was ordered disbarred by the trial court and 
an appeal was taken to the Court of Appeals of the 
District of Columbia. 

The Court of Appeals states that no error was 
involved and that it is again convinced that Duke’s 
charges are false. The court dismisses Duke’s con- 
tention that a court can not punish for contempt 
for an act committed outside of its presence, by 
pointing out that this is a disbarment proceeding 
and not a contempt action. The court quotes the 
following language as applicable to the general 
question of defendant’s conduct: 


“The oath taken by the attorney pledges him to demean 
himself as an attorney and counsellor of the court up- 
rightly and according to law. He and all other attorneys 
becoming members of the bar of the particular court in 
which the oath is taken, become officers of the court, and 
as such are bound to observe a proper decorum in their 
professional dealings and relations, not only with the court, 
but with their brother members of the bar. He has no right 
to attempt to cast foul and unfounded aspersions upon the 
character and conduct of his brother members of the bar, 
any more than he has to asperse and defame, without justi- 
fication, the character and motives of the judge upon the 
bench. Especially is he without warrant in an attempt 
to make the records of the courts, from the lowest to the 
highest, vehicles of malicious scandal and libel of any 
member of the bar. . The bar are entitled to be pro- 
tected against such abuse of privileges by any of its brother 
members. Indeed, the power of disbarment, as means of 
protection, would be of little practical use, if it were not 
applicable to such cases.” 

The order of disbarment was affirmed. 





“DEMON RuM” No Excuse ror UNETHICAL 
Conpuct, CALIFORNIA Court Says 


Predilection for strong drink is no excuse for an 
attorney misappropriating a client’s funds in the opinion 
of the Supreme Court of California. A. L. Branch v. 
The State Bar of California, 56 P. (2d) 945 (April 
20, 1936). 

The board of governors of the State Bar had rec- 
ommended that Branch be suspended from practice for 
three years. In his petition to the court for review of 
this action the attorney attacked the sufficiency of the 
evidence in only two of the alleged instances of misap- 
propriation, leaving the record of other misconduct un- 
challenged. In upholding the recommendation of the 
board of governors the court says: 

“Even if it might be assumed or found that the evidence 
was not sufficient to sustain the findings of the committee 
respecting said two $20 items, there remains enough of an 
undisputed record of misconduct to justify the recommenda- 
tion of the board of governors. Apparently petitioner has 
succeeded in avoiding more severe penalties by pleading 
that he is a victim of the ‘demon rum’ and that but for this 
misfortune he would not be guilty of misappropriating the 
money of his clients. This particular variety of appeal to 
sympathy has helped many a man out of a bad hole. But 
it now appears to be somewhat outdated. When a woman 
in search of a lawyer sees a name on a door, with the 
words “Attorney and counsellor at law,” she is entitled to 
assume that the attorney who occupies that office will per- 
form his duties in accordance with his professional respon- 
sibility and will not waste her money to satisfy his thirst as 
a common drunkard. We are satisfied that the recom- 
mendation of the board of governors in this case is not too 
severe.” 
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_LANS for the social features of the Boston meet- 
P: g, and for the entertainment of Association mem- 
ers and those accompanying them to the conven- 
r the week of August 24th, are well advanced. 
lans have likewise been made for the entertain- 
f the Commissioners on Uniform State Laws, 
wives, during the preceding week. The Chair- 
the Boston and the New England Committees 
g weekly, and a program of delightful hos- 

is assured. 
Bar Association of the City of Boston has 
supervision of the arrangements for the enter- 
rogram. Bentley W. Warren, president of 
iation, is Honorary Chairman, and Jay R. 
is General Chairman of the Boston Committee, 
local arrangements. The 
headed by Willard B. Luther, 
ussisted by Harvey H. Bundy, Francis J. Car- 
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ney, Jacob K. Kaplan, Charles Stetson, Oliver Wolcott, 
and John S. Whipple, Secretary. 

As members of the Bar throughout New England 
are actively interested in the coming of the American 
Bar Association to Boston, practically all of the prin- 
cipal Bar Associations in the New England territery 
are cooperating with the Boston Committees and have 
appointed members of their Associations to serve on 
the various Committees. Edward M. Dangel and 
John G. Brackett have been in charge of this coopera- 
tion between the Bar Associations; and the following 
have thus far made Committee appointments : 

Rhode Island State Bar Association, New Hamp- 
shirt State Bar Association, Maine State Bar Associa- 
tion, Vermont State Bar Association, Barnstable 
County Bar Association, Boston University Law 
School Association, Bristol County Bar Association, 
Cambridge Bar Association, Fall River Bar Associa- 
tion, Franklin County Bar Association, Hampden 
County Bar Association, Hampshire County Bar Asso- 
ciation, Lawrence Bar Association, Law Society of 
Massachusetts, Lowell Bar Association, Newport, 
Rhode Island, Bar Association, Norfolk Bar Assocta- 
tion, Peabody Bar Association, Quincy Bar Association, 
Salem Bar Association, Somerville Bar Association, 
Suffolk Law School Alumni Association, Taunton Law 
Association, Women Lawyers’ Association of Massa- 
chusetts, Worcester County Law Association, Younger 
Members of the Bar. 

For the purpose of affording to the visiting lawyers 
and the members of their families, who will accompany 
them, every opportunity to visit historic places in and 
in the neighborhood of Boston, Col. Frederick G. Bauer 
has taken charge of a Committee to provide sightseeing 
trips. Local sightseeing quarters are to be set up in 
many of the places to be visited, with members of the 
local Bar Association in attendance. Opportunities will 
be afforded to visit the North Shore, with its historic 
towns such as Salem and Marblehead ; the South Shore, 
including the cities of Quincy, Plymouth, and Marsh- 
field (home of Daniel Webster) ; Lexington and Con- 
cord ; and the many historic places in Boston itself, such 
as the Old State House, Faneuil Hall, and the Old 
South Meeting House. It is being arranged that at 
these three shrines of the law within the city of Boston, 
commemorative exercises will be held during the week 
of August 24th, with a brief address by a member of 
the American Bar Association. 

On the afternoon of Sunday, August 23rd, there 
will be a Reception at the Hotel Statler to members 
who have joined the American Bar Association since 
July 1, 1935, and to members who are attending an 
annual meeting of the American Bar Association for 
the first time. In the evening there will be a social 
gathering of the Junior Bar Conference, also at the 
Hotel Statler. 

The work of the Ladies’ Committee has been under 
the direction of John C. Jones, Jr., and he is to be 
assisted by Miss Mabel Bratton who, for several years, 
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has been in charge of the twenty-fifth reunions at 
Harvard College, and has had much experience and 
success in the administrative work of conventions. The 
ladies of Boston are looking forward with much 
pleasure to meeting and entertaining the ladies who 
attend the American Bar Association meeting, and have 
organized a Hospitality Committee, whose subcommit- 
tees are planning the various activities for the visitors. 

The Library at the Hotel Statler will be used as an 
assembly room for the ladies attending the annual meet- 
ing. It will be open at all times, and tea will be served 
each afternoon. The Boston hostesses will meet the 
visiting ladies in this assembly room and aid. them in 
making their plans for their stay in the city. 

On Monday afternoon there will be a Reception 
for the wives of members of the American Bar Associa- 
tion and of the Massachusetts State Bar Association. 

Tuesday will offer opportunities for sightseeing 
by the ladies. 

On Wednesday the ladies will take an all-day auto- 
mobile trip to the North Shore, during which Marble- 
head, Salem, and other places of interest in that vicinity 
will be visited. Luncheon will be served at some beach, 
in the form of a New England clam bake. 

A luncheon at one of the country clubs, with a 
fashion show immediately following, is planned for 
Thursday. Golf will also be available before the 
luncheon. 

The modern cruiser ““New Orleans” will be at the 
Navy Yard during the week, and the ladies of the con- 
vention will be entertained on shipboard, at tea, by 
the officers, on Tuesday afternoon. 

An all-day sightseeing trip is planned for Friday, 
to points of interest, including Wellesley College, Way- 
side Inn, Concord, and Lexington, with an opportunity 
to stop at Harvard on the return trip. Luncheon will 
be served at the Concord County Club. 

Ample plans have also been made for similar enter- 
tainment for the ladies accompanying members of the 
National Conference of Commissioners on Uniform 
State Laws. 

A special Committee, headed by Judge F. Delano 
Putnam, is making arrangements so that the visiting 
lawyers and the members of their families may witness 
the National League and American League baseball 
games in Boston. During the period of the meetings, 
the Boston Bees will be playing Philadelphia.and the 
New York Giants, and the Red Sox will play Detroit 
and St. Louis. 

The environs of Boston are noted for the number 
and quality of their golf courses. The leading golf 
clubs in the metropolitan district of Boston will be open 
and available to the visitors. On one of the days, a 
special golf tournament will be held for the visiting 
lawyers. The golf arrangements will be under the 





supervision of the Bench and Bar Golfing Society, of 
which Judge Wilford D. Gray is Honorary Chairman, 
and James E. O’Connell is the President. 

Langdell Hall at Harvard Law School will be open 
during each day of the meeting and provision will be 
made for conducting visitors about. There will be an 
exhibition of rare books and manuscripts and articles 
from the legal museum. The library has the largest 
collection of English law books printed before 1500, in 
existence, and complete collections of the legislation, 
judicial decision and treatises of every country in the 
world. Visitors will be specially interested in the Chan- 
cellor’s Purse, formerly belonging to Lord Halsbury. 

Especially noteworthy is the collection of oil por- 
traits of English judges and lawyers (about 100) rang- 
ing in time from the reign of Henry VIII to the present, 
and including portraits by Sir Joshua Reynolds, Rae- 
burn, Sir Thomas Lawrence, Romney, Sir Peter Lely, 
Van Somer and Kneller; of colonial judges, including 
portraits by Smibert and Feke; of the judges of the 
Supreme Court of the United States from the beginning 
to the present, including portraits by Gilbert Stuart, 
Sharpless, Leutze, and Chester Harding; of American 
state judges and lawyers, including the work of Trum- 
bull, Jarvis, Pine, Vanderlyn, and Eastman Johnson; 
and of former teachers in the School, including portraits 
by Vinton, Gaugengigl, Lockwood, Tarbell, and Hop- 
kinson. 

Notable also are a statue of Joseph Story by his 
son, William Wetmore Story, and busts of Coke, Lord 
Eldon, Mr. Justice Holmes, and Mr. Justice Cardozo. 
There is a very large collection of prints and photo- 
graphs of judges and lawyers, American, British, and 
Canadian, and a large collection of cartoons of judges 
and lawyers. 


Attorney-General Homer Cummings has accepted 
the invitation of the American Bar Association to pre- 
side at the evening session in Symphony Hall, Boston, 
on Wednesday evening, August 26th. The other 
speakers on that occasion will be Sir Maurice Amos, 
distinguished international lawyer and Quain Professor 
of Law at London University, and Mr. Justice Hanna 
of the High Court of Justice of the Irish Free State. 

Sir Frank Gavan Duffy, lately retired as Chief 
Justice of Australia, has become seriously ill, and has 
cabled his inability to come to the United States this 
summer. 

His place on the Wednesday evening program of 
the American Bar Association convention in Boston 
will be taken by Mr. Justice Hanna (formerly Sergeant 
Hanna) of the High Court of Justice of the Irish Free 
State. Mr. Justice Hanna has many friends and ad- 
mirers in the United States, where he is widely known 
as a scholar and jurist. ; 





Outline of Program for General Sessions 





HIS preliminary outline of program for the 
59th annual meeting of the American Bar As- 
sociation, to be held in Boston, Massachusetts, 
during the week of August 23, 1936, has been pre- 
pared on the assumption that the pending plan for 
an improved organization of the American Bar will 
be adopted by the Association on the opening day, 
and that the subsequent proceedings of the week 





will be governed by the provisions of the Constitu- 
tion and By-laws as amended. If the pending plan 
is not adopted, the program as outlined can read- 
ily be adapted to the existing procedure. 

As this will be a mid-summer convention, in- 
formal attire (white suits, flannels, etc., for men) 
will be in order at all sessions and social functions. 
Any person may feel free to dress as he or she 
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for any similar occasion at that time of year, 
part of the country. 


Registration of members of the Association at- 
ng the convention will be begun, at the Hotel 


tatler, on Saturday morning, August 22nd. 


+ 


dations, rates, 


Tickets for the Annual Dinner will go on sale 
morning, August 24th; and tables and 

vill at that time be assigned to purchasers 
he order of receipt, without the reservation of 


les beyond what is required for official guests 


nembers of their families. 
Hotel reservations for Boston should be made 
n as possible, through the Chicago Headquar- 
the Association. Details as to the accom- 
etc., are elsewhere in this issue. 
new feature of the 1936 convention is the 
ns on Tuesday and Friday, which, it is 
will bring together all persons attending the 
ention. In addition to the Annual Dinner, the 
mal dinner under the auspices of the Conference 
\ssociation Delegates Monday evening will 
ise be made an occasion for bringing together 
embers of the Association and their guests. If 
pending plan for an improved organization of 
Bar is adopted Monday afternoon, this dinner 
have an added significance. The speakers will 


few and outstanding, and adjournment will be 


before the opening of the annual reception. 
addition to the events listed below, there 
e opportunities, throughout the week, for ar- 


nged visits to historic buildings and localities, in 


and its environs. At several of these his- 
sites, at the time of the visit of the American 
\ssociation delegation, a brief and appropriate 
ess will be delivered by a member of the Bar. 
patriotic exercises will take place in Faneuil 
the old State House, South Church, and pos- 
other places. 





SUNDAY, AUGUST 23, 1936 


OO P. M. 


Informal Reception for new members 
of the American Bar Association (join- 
ing since July 1, 1935) and other mem- 
bers attending an Association conven- 
tion for the first time.—Hotel Statler. 
Social gathering of members of Junior 
Bar Conference.—University Club. 


P.M 


MONDAY, AUGUST 24, 1936 





0 A.M. Meeting of General Council of the Am- 
erican Bar Association.—Hotel Statler. 
00 A.M. Opening Session of the Convention— 


Symphony Hall. 

Address of Welcome. 

Response by Honorable Stanley Reed, 
Solicitor General of the United States. 

Annual Address. 

Report of the Secretary. 

Report of the Treasurer. 

Report of the Executive Committee. 

Opportunity to offer Resolutions (for 
reference to the Resolutions Commit- 
tee without debate at this time.) 

Consideration of and action upon Joint 
Report of Executive Committee and 
Coordination Committees with Plan 

for an improved and representative 
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2:00 P.M. 


§:30 P.M. 


9:30 P.M. 





SIR MAURICE AMOS 


Quain Professor of Law, London, England 


organization of the American Bar As- 
sociation. 

Consideration of and action upon the 
Plan for an improved and represen- 
tative organization of the American 
Bar.—( Continued. ) 

Reports by Standing and Special Com- 
mittees. Those which donot ask 
for action by the Association will be 
read by title for appropriate refer- 
ence. 

Reports of Standing and Special Com- 
mittees requiring action by the As- 
sociation. 

Meetings of Association members from 
any States in which there is a va- 
cancy in the office of State Delegate 
(Member of the General Council), 
to fill such vacancies. 


Informal Dinner of the Association, 
under the auspices of the Conference 
of Bar Association Delegates (dinner 
to conclude promptly at 9:00 P. M.) 

—Grand Ball Room, Hotel Statler. 
Speakers : “Modern Organization and 
an Old Profession’—Dean Roscoe 

Pound; Judge Merrill E. Otis. 


The President’s Annual Reception to 
distinguished guests and the members 
of the Association (to be followed by 
dancing.) —Grand Ball Room, Hotel 
Statler. 
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TUESDAY, AUGUST 25, 1936 





9:00 A.M. Meeting of State (former 


General Council). 


Delegates 


9:00 A.M. Meeting of Committee on Jurisprudence 
and Law Reform. 
9:30 A.M. Meeting of Resolutions Committee.- 
Hotel Statler. 
10:00 A.M. Meeting of Conference of Bar Associa- 
tion Delegates. 
Meetings of the following Sections of 
the Association : 
Insurance Law 
International and Comparative Law 
Junior Bar Conference 
Mineral Law 
Municipal Law 
Patent, Trademark and Copyright 
Law 
Public Utility Law 
Real Property Law 
“Open Forum” session, under auspices 
of the Standing Committee on Profes- 
sional Ethics and Grievances. 
12:30 P.M. American Bar Association Luncheon— 
Copley-Plaza Hotel. 
Address by Lord Thankerton, Lord of 
Appeal in Ordinary, of London, Eng- 
land. 
2:00 P.M. Meeting of Resolutions Committee— 
Hotel Statler. 
Meeting of Conference of Bar Associa- 
tion Delegates. 
Meetings of the following Sections of 
the Association : 
Criminal Law 
Insurance Law 
International and Comparative Law 
Junior Bar Conference 
Legal Education and Admissions to 
the Bar 
Mineral Law 
Municipal Law 
Patent, Trademark and Copyright 
Law 
Public Utility Law 
Real Property Law 
“Open Forum” session under auspices 
of the Standing Committee on Com- 
munications. 
“Open Forum” session under the au- 
spices of the Special Committee on 
Unauthorized Practice of the Law. 
7:00 P.M. Dinners under auspices of Sections of 


the Association: 
Criminal Law 
Insurance Law 
Judicial 

Public Utility Law 
Real Property Law 


WEDNESDAY, AUGUST 26, 1936 





9:30 A.M. 


First Session of the Assembly—Grand 
Ball Room, Hotel Statler. 

Nomination and election (by ballot) of 
five Assembly Delegates to the House 
of Delegates. 

“Open Forum” session for discussion 
and suggestions as to the draft of 


10:15 A.M. 


10:15 


\ 





proposed Rules for the Federal 
Courts. 

(Under the auspices of the 

Judicial Section, National Confer- 


ence of Judicial Councils, and Com- 
mittee on Jurisprudence and Law Re- 
form). 

Statement as to the draft of Rules. 

Honorable William D. Mitchell, Chair- 
man of the Advisory Committee ap- 
pointed by the Supreme Court of the 
United States ; 

Major E. B. Tolman, Secretary of the 
Advisory Committee; Editor of the 
American Bar Association Journal ; 

Dean Charles E. Clark, of the Yale 
Law School; Reporter of the Ad- 
visory Committee. 

Discussion and suggestions as to the text 
of the draft of Rules. 

M. Meetings of Sections of the Association : 
Criminal Law 
Insurance Law 
International and Comparative Law 
Junior Bar Conference 
Mineral Law 
Municipal Law 
Patent, Trademark and 
Law 
Public Utility Law 
Real Property Law 
“Open Forum” session under the au- 
spices of the Standing Committee on 
Commercial Law and Bankruptcy. 


Copyright 





MR. JUSTICE HENRY HAGUE DAVIS 


of the Supreme Court of Canada 
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VM. Luncheons of Law Schools and Law 
Fraternities. 

M. Continuation of “Open Forum” consid- 
eration of draft of Rules for the Fed- 
eral Courts, under the auspices of the 
Judicial Section, the National Con- 
ference of Judicial Councils, and the 
Committee on Jurisprudence and Law 
Reform. 

“Open Forum” session under the au- 
spices of the Standing Committee on 
Commerce. 

“Open Forum” session under the au- 
spices of the Special Committee on 
Federal Taxation. 

M. First meeting of the House of Delegates 

Hotel Statler. 
Provisional Organization 
Reports of Sections 
M. General Session—Symphony Hall. 
Addresses by: 

Honorable Homer Cummings, Attor- 
torney-General of the United States, 
presiding 

Mr. Justice Hanna, of the High Court 
of Justice of the Irish Free State; 

Sir Maurice Amos, Quain Professor 
of Law, London, England. 


THURSDAY, AUGUST 27, 1936 





\.M. Assembly Session—Symphony Hail. 
Report of Resolutions Committee and 
action upon Resolutions. 
Action on Reports of Committees on: 
Social Security and Unemployment 
Insurance Law. 
Unauthorized Practice of the Law 
Unnecessary Duplication of Law 
Books and Publications. 
Child Labor Amendment to Constitu- 
tion of the United States. 


P.M. Luncheons of- Law Schools and Law 
Fraternities. 
M. Assembly Session—Symphony Hall. 
Action on Reports of Committees on: 

Federal Legislation and Policies as 
Affecting the Rights and Liberties 
of American Citizens. 

Administrative Law 

Commerce 

Cooperation between the Press, Radio 
and Bar Against Publicity Interfer- 
ing with Fair Trial of Judicial and 
Quasi-Judicial Proceedings 


M. Annual Dinner— Ball Room, Hotel 
Statler. 
Speakers : 


Lord Wright of Durley, Lord of Ap- 
peal in Ordinary, London, Eng- 
land. 

Mr. Leonard E. Brockington, K. C., 

of Winnipeg, Manitoba, Canada. 

Mr. John W. Da~:s, of New York. 


FRIDAY, AUGUST 28, 1936 


\.M. Assembly Session—Symphony Hall. 
Presentation of Ross Bequest Prize 








1:00 P.M. 


2:30 P.M. 





LORD WRIGHT OF DURLEY 


Lord of Appeal in Ordinary, London, England 


Award to George Grayson Tyler, 
Esq., New York City. 

Reading of Ross Bequest Essay by the 
Winner. 

Statement regarding the American Law 
Institute. 

Action on Reports of Committees on: 
Federal Taxation 
Jurisprudence and Law Reform 
Professional Ethics and Grievances. 

Report of State Delegates with nomina- 
tions for general officers of the Asso- 
ciation and members of the Board of 
Governors. 

Election of Officers and members of the 
Board of Governors. 

Unfinished business. 


American Bar Association Luncheon— 
Grand Ball Room, Hotel Statler. 

Address by Mr. Justice Henry Hague 
Davis of the Supreme Court of Can- 
ada. 

Presentation of the new President, other 
officers, and members of the Board of 
Governors. 

Meeting of the House of Delegates— 
Hotel Statler. 

Adjournment of the Convention. 


SATURDAY, AUGUST 29, 1936 


Boat trip to historic points (arranged 
by local Bar Associations. ) 
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Committees, Sections and Other Organizations 





Several Standing and Special Committees of the 
Association will hold “open forum” sessions, in con- 
nection with the annual meeting, for the discussion of 
major questions of law arising in connection with the 
work of such Committees. 

The Committees which expect to meet and the 
times and places of the sessions are as follows: 


Tuesday, August 25 
10:00 A. M. Professional Ethics & 
Georgian Room, Statler Hotel. 
2:00 P. M. Communications, Room 160, Parker 
House. 


Unauthorized 
Parker House. 


Grievance, 


Practice, Hawthorne Room, 


Wednesday, August 26 
10:00 A. M. Federal Taxation, Ball Room Foyer, 
Copley-Plaza Hotel. 
2:00 P. M. Commerce, State Suite, Copley-Plaza. 


Commercial Law & Bankruptcy, Sheraton 
Room, Copley- Plaza. 


CONFERENCE OF BAR ASSOCIATION 
DELEGATES 
Statler Hotel 
Monday, August 24, 6:30 P. M. 
Annual Conference Dinner, Grand Ball 
(All lawyers and their ladies are invited.) 


E. Smythe Gambrell, Chairman of Conference of 
tar Association Delegates, presiding. 








Room. 


Addresses by : 

Hon. Merrill E. Otis, Judge United States Court, 
Kansas City, Missouri. 

Roscoe Pound, Dean Harvard Law School. 

Tuesday, August, 25 10:00 A. M. 

E. Smythe Gambrell, Chairman, presiding. 

Report of Committees : 

Judicial Selection, John Perry Wood, Los Angeles, 
Calif. 

Rule Making Power of the Courts, Frank W. 
Grinnell, Boston, Mass. 

State Bar Integration, Carl B. Rix, Milwaukee, 
Wisc. 

Report of this Committee will be followed by sev- 
eral short addresses on this subject by bar leaders in 
states having the Integrated Bar. 

2:00 P. M. 

Report of Committees : 

State and Local Bar Activities, R. Allan Stephens, 
Springfield, Til. 

Cooperation Between the Press and Bar, Giles J. 
l’atterson, Jacksonville, Fla. 

This report will be followed by formal addresses on 
this subject by outstanding lawyers and journalists. 

Bar Reorganization, David A. Simmons, Houston, 
Texas. 

Unfinished business. 


SECTION OF CRIMINAL LAW 





Tuesday, August 25, 2:00 P. M. 
Justin Miller, Chairman, presiding. 


First Session: 


Report of Chairman. 
Report of Secretary. 
Reports of Committees and discussion thereof. 


7:00 P. M. 


Second Session: 

Annual Dinner of Members, Ladies and Guests. 

A Presentation of the Attorney General’s Crime 
Survey. 

Wednesday, August 26, 10:15 A. M. 

Third Session: 

Code of Criminal Law, Albert J. Harno, Dean of 
the Law School of the University of Illinois. 

Discussion of the principles which should underlie 
development of a Code of Criminal Law along lines 
which have been suggested by the American Law In- 
stitute. 

Reports of Resolutions. 

Election of Officers. 

Meeting of Council. 


SECTION OF INSURANCE LAW 





Auditorium of the John Hancock Mutual Life 
Insurance Company 


Tuespay, Aucust, 25, 9:30 A. M. 
W. E. Stanley, Chairman, Presiding 

Address of Welcome, by Hon. Francis DeCelles, 
Insurance Commissioner of Massachusetts, Boston, 
Mass. 

Response by W. E. 
ance Law Section. 

Report of Secretary, Howard C. Spencer 


Stanley, Chairman of Insur- 


Report of Committee on Qualification and Regu- 
lation of Insurance Companies, Arthur T. Vanderbilt, 
Chairman. 

Report of Committee on Interpleader [-egislaticn, 
Arthur Gray Powell, Chairman. 

Report of Membership Committee, Joe S. Lewis, 
Chairman. 

Report of Committee on Social Security and Un- 
employment Insurance Law, John D. Black, Chairman. 

Minority Report of Committee on Social Security 
and Unemployment Insurance Law, Herman L. Ekern, 
Chicago, Illinois. 

Report of Committee on Lay Adjusters, Boyle G. 
Clark, Chairman. 

Report of Committee on Fidelity & Surety Insur- 
ance Law, Prentiss E. Reeder, Chairman. 

Report of Committee on Unauthorized Insurance 
Companies, George W. Yancey, Chairman. 

Report of Committee on Life 
Thomas B. Gay, Chairman. 

Report of Committee on Marine and Inland Marine 
Insurance Law, J. Harry LeBrum, Chairman. 

Report of Committee on Workmen's Compensa- 


Insurance Law, 
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Employers’ Liability Insurance Law, Clement 
nson, Chairman 
Turespay, 2:00 P. M. 
ind Table Conferences—University Club 
Five Round Table Conferences will be held in 
be assigned at the University Club. The spe- 
eram of each Conference follows: 


J 


ROUND TABLE I 


fe Insurance Law, Thomas B. Gay, Presiding. 
Collateral Assignments :”’ 
From the Viewpoint of the Insured”. Discus- 
n led by Burdette B. Webster, Baltimore, Md. 
From the Viewpoint of the Insurer”. Discussion 
led by Mr. Handy, Assistant General Counsel of the 
Massachusetts Mutual Life Insurance Company. 
“From the Viewpoint of the Lender”. Discussion 
Basil S. Collins, Asst. Vice-President, Old Col- 
ny Trust Co., and President of Life Insurance Trust 
( incil of Boston 


ROUND TABLE II 


lth and Accident Insurance Law, Frank E. 


Spain, Presiding. 
Can a Life Insurance Company make a difference 


e amount of dividends it pays upon Policies that 

lentically similar, except that one contains a Dis- 

Benefit Provision and the other does not?” 

‘aper by William Marshall Bullitt of Bruce & Bullitt, 

uisville, Ky. 

‘Evidence, burden of proof and presumptions in 

cide cases”. Paper by Alva M. Lumpkin of Thomas, 
n & Cain, Columbia, South Carolina. 

mments on foregoing paper by Julius C. Smith, 

neral Counsel of Jefferson Standard Life Insur- 

Company, Greensboro, N. C. 

Discussion—‘Relationship between Home Office 

sel and Trial Counsel” : 
By what legitimate means can trial counsel 

g their services to prospective clients?” Led by 
ce-Chairman V. J. Skutt, General Counsel of Mu- 

Benefit Health and Accident Association, Omaha, 
ebt ska. 

To what extent should home office be looked 
issistance in investigations and preparations for 
il? Led by Joe G. Sweet of Hadsell, Sweet, Ingalls 
b, San Francisco, California. 

Should trial counsel act as claim adjuster, or 
lay adjuster an indispensable part of the claim 

ichinery? Led by Frank E. Spain, Chairman- of 
lealth and Accident Insurance Law Committee, Bir- 

ngham, Alabama. 
4) Determination of the value of a claim for 
ettlement purposes. Led by Thomas J. Guthrie of 
Parrish, Guthrie, Watters & Colflesh, Des Moines, 


(5) Basis of attorneys’ compensation: (a) Per 
Diem; (b) Contingent; (c) Annual Retainers. Led 
v W. B. Stewart of McKeehan, Merrick, Arter & 
Cleveland, Ohio. 
ROUND TABLE III 


sualty and Workmen's Compensation and Em- 
Liability Insurance Law, Clement F. Robin- 
Presiding. 
[-xtraterritorial effect of Workmen’s Compensa- 
aw 
General discussion of foregoing subject by: 


' 








Professor Joseph H. Beale of Harvard Law School, 
Cambridge, Massachusetts. 

Clarence W. Hobbs of New York City, Special 
Representative National Convention Insurance Com- 
missioners on National Council Compensation Insur- 
ance. 

Gay Gleason, Boston, Massachusetts. 

“Occupational Diseases.” 

General discussion of foregoing subject by: 

Henry D. Sayer, former Industrial Commissioner 
of New York, New York City. 

Thomas N. Bartlett, Member of Maryland Com- 
mission for study of Occupational Diseases, Baltimore, 
Maryland. 

Theodore C. Waters, Chairman, Maryland Occu- 
pational Disease Commission. 

Ariel W. George, M. D., Roentgenologist, Boston, 
Mass. 

Robert B. Hunt, M. D., Specialist Occupational 
lLung Diseases, Boston, Mass. 

Raymond N. Caverley, Vice-President, Fidelity 
and Casualty Company, New York City. 

John W. Cronin, General Council, Liberty Mutual 
Insurance Company, Boston, Mass. 


ROUND TABLE IV 


Fidelity and Surety Insurance Law, Prentiss E. 
Reeder, Presiding. 

“In what way can the Declaratory Judgment Act 
Recently passed by Congress and also by several of the 
states be useful to Surety Companies and Surety Trial 
Lawyers. Paper by David A. Murphy, Kansas City, 
Missouri. 

“The use of a Bill in Equity in the nature of a 
Bill of Exoneration and to prevent multiplicity of suits 
in connection with Surety Matters.” Paper by Charles 
W. Sellers, Cleveland, Ohio. 

“What is the extent of liability of a Surety Com- 
pany on bonds running to the Public, such as Blue Sky 
bonds, Notary bonds, Warehouseman bonds and other 
similar bonds; that is, is the liability of the Surety 
limited to the penalty in the bond even though there 
may be many claimants whose total claims are greatly 
in excess of the penalty of the bond; or, is each claim- 
ant entitled to recover the full amount of his claim if 
within the penalty of the bond? In other words, are 
or are not such bonds continuing bonds? Should there 
be an attempt made to have remedial legislation passed 
to clarify this situation?” Paper by James E. Nugent, 
Kansas City, Mo. 

ROUND TABLE V 


Fire Insurance Law, Douglas W. Brown, Pre- 
siding. 

“The Divisibility of the Fire Insurance Contract.” 
Paper by Kenneth L. McCallum of The Travelers In- 
surance Company of Hartford, Connecticut. 

“A Revision of the Standard Fire Insurance 
Policy.” Paper by Chase M. Smith of Chicago, Illinois. 

General discussion of a Standard Fire Insurance 
Policy. 

: Tuespay, 7:00 P. M. 

Annual Dinner. 

W. E. Stanley, Chairman, Toastmaster 

Address: (Subject to be announced later) Harvey 
T. Harrison, Little Rock, Arkansas. 


Wepnespay, Aucust 26, 9:30 A. M. 


Report of Committee on Law Lists, Ernest Wood- 
ward, Chairman. 
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Report of Committee on Prospective Legislation, 
Byrne A. Bowman, Chairman. 

Report of Committee on Fire Insurance Law, 
Douglas W. Brown, Chairman. 

Report of Committee on Health and Accident In- 
surance Law, Frank E. Spain, Chairman. 

Report of Committee on Automobile Insurance 
Law, Howard D. Brown, Chairman. 

Symposium—“The Problem of the 
Accident.” 

“A Review of the Automobile Accident Situation, 
Howard D. Brown, Detroit, Michigan. 

“The Causes of Automobile Accidents,’ Sidney J. 
Williams, Director of Public Safety, National Safety 
Council, Chicago, Illinois. 

“How the Insurance Companies can Aid in re- 
ducing Accidents.” Henry Swift Ives, Special Counsel, 
Association of Casualty and Surety Executives, New 
York City. 

“Law Enforcement in the Prevention of Automo- 
bile Accidents.” Hon. Wm. M. Maltbie, Chief Jus- 
tice of the Supreme Court of Connecticut, Hartford, 
Connecticut. 

“How can the Insurance Law Section and Amer- 
ican Bar Association aid in reducing Automobile Acci- 
dents?” General discussion of foregoing subject by: 
Edward L. Wright, Little Rock, Ark.; Ambrose Kelly, 
Chicago, Ill.; Oscar J. Brown, Syracuse, N. Y.; John 
W. Cronin, Boston, Mass.; James Cavanagh, Boston, 
Mass. 


Automobile 


Report of Nominating Committee. 
Election of Officers. 


SECTION OF INTERNATIONAL AND 
COMPARATIVE LAW 
Swiss Room, Copley-Plaza Hotel 
Tuesday, August 25, 10:00 A. M. 

James Oliver Murdock, Chairman, presiding. 

Report of Chairman. 

CoMPARATIVE LAW 

Phanor J. Eder, Vice-Chairman for Comparative 
Law, presiding. 

Symposium discussion: “Air Carriers*Liability 
in Comparative Law”. Arnold W. Knauth, New York 
City and David E. Grant, New York City. To be 
followed by discussion from the floor. 

Report of Committee on Powers of Attorney in 
Latin American Countries, David E. Grant, New York 
City, Chairman. 

Report of Committee on International Double Tax- 
ation, Mitchell B. Carroll, New York City, Chairman. 

Report of Committee on Military and Naval Law, 
Colonel Hugh C. Smith, Assistant to the Judge Advo- 
cate General, Washington, D. C., Chairman. 

Appointment of Nominating Committee. 

2:30 P. M. 

Business meeting of Council and Advisory Com- 

mittee of the Section. 








Swiss Room, Copley-Plaza Hotel 
Wednesday, August 26, 10:15 A. M. 
INTERNATIONAL LAW 


Discussion topics : 
“Contribution of the American Judiciary to the 
Maintenance of International 


Law.” Hon. Fred K. 








Nielsen, former Solicitor Department of State, Member 
of International Tribunals, Washington, D. C. 

To be followed by discussion from the floor. 

“Recognition of Foreign Governments and Its Ef- 
fect on Private Rights.” David E. Hudson, Special 
Assistant to the Attorney General, Washington, D. C. 

To be followed by discussion from the floor. 

Report of Committee on Essential Features of 
Commercial Treaty with the Soviet Union, Franklin 
F. Russell, New York City, Chairman. 

Report of Committee on International Law in the 
Courts of the United States, William R. Vallance, 
Washington, D. C., Chairman. 

Report of Nominating Committee. 

Election of Officers. 

Miscellaneous Unfinished Business. 


JUDICIAL SECTION 





The Judicial Section, in conjunction with the Na- 
tional Conference of Judicial Councils and the Standing 
Committee on Jurisprudence and Law Reform, will 
have charge of the meeting of the Association on 
Wednesday morning, August 26th. This meeting will 
be devoted to a discussion of the preliminary draft of 
the proposed Rules of Civil Procedure for the District 
Courts of the United States and the Supreme Court of 
the District of Columbia. Former Attorney General 
Mitchell, Major E. B. Tolman and Dean Charles E. 
Clark, Chairman, Secretary and Reporter respectively 
of the Advisory Committee on Rules for Civil Pro- 
cedure appointed by the Supreme Court of the United 
States, will address the meeting. Their addresses will 
be followed by a discussion from the floor. 

On Wednesday afternoon there will be a joint 
meeting of the Judicial Section and the National Con- 
ference of Judicial Councils, at which there will be a 
discussion of certain controversial topics in the rules, 
such as the alternative provisions of Rule 3, the pro- 
vision for review of findings in non-jury or jury-waived 
cases covered by Rule 68, the rule with respect to judg- 
ment on appeal non obstante veredicto as covered by 
Rule 56, and the form of the record on appeal as stated 
in Rule 74. 

The annual dinner of the Judicial Section and the 
National Conference of Judicial Councils will be held 
on Tuesday evening. Among the speakers of the eve- 
ning will be Mr. Justice Hannah of the Supreme Court 
of the Irish Free State (other speakers to be announced 
in the August issue). Justice Hannah will be remem- 
bered by many friends who heard him address the 
Association at the meeting in Chicago in 1930. 

JUNIOR BAR CONFERENCE 
Sunday, August 23, 1936, 7:00 p. m. 
Informal Reception, University Club 

Monday Noon, August 24, 1936 

Luncheon and meeting of Council and State Chair- 
men—Statler Hotel. 

First GENERAL SESSION 
University Club 
Tuesday, August 25, 1936, 9:45 A. M. 

Joseph D. Stecher, Toledo, Ohio, Vice-Chairman, 
presiding. 

Address of Welcome, Paul G. Kirk, Member of 
the Boston Bar—Commissioner of Public Safety for 
Massachusetts. 

Response, Henry Bane, Durham, North Carolina. 

Introduction of Distinguished Guest—Curtis C. 
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ears, New York City, Assistant Secretary of the 
n Bar Association. 
[he Place of the Junior Bar Conference in the 
rk of the American Bar Association,” Hon. Wm. 
Ransom, President American Bar Association. 
Secretary’s announcements, Wm. A. Roberts, 
ashington, D. C. 
Report of Chairman, Walter L. Brown, Hunting- 


n, W. Va 


Report of Committee on Rules, Harold B. Wahl, 


lacksonville, Florida, Chairman. 


\nnouncements of Resolutions Committee, Don- 
B. Hatmaker, Chicago, Illinois, Chairman. 
Report of Committee on Elections, Samuel S. 
illis, Detroit, Michigan, Chairman. 
Reports of Standing Committees, by their Chair- 
Note: Chairmen may make an oral explanation 
their report in addition to previously filed written 
provided that such oral presentation shall not 


xceed 5 minutes’ duration. 


Announcement of Personnel of Nominating Com- 

Walter L. Brown, Huntington, West Virginia. 
\djournment promptly at noon. 

SECOND SESSION 
uesday Afternoon, August 25, 1936. 
2:00 until 4:00 p. m. 

rt W. Pharr, Memphis, Tennessee, Presiding 
Announcements. 

troduction of Guest Speaker, William A. Rob- 


ts, Washington, D. C. 


iress: Honorable Justin Miller, Assistant At- 
General of the United States. (Subject to be 
d later.) 
Open Forum on Subjects: 
“Organization and Scope of State Bar Sec- 
led by Harold B. Wahl, Jacksonville, Florida. 
Discussion from floor. 
2. “Organization and Scope of Local Junior Bar 
ns,” led by Grant B. Cooper, Los Angeles, Cali- 


Discussion from floor. 
3. “The Junior Bar Conference under the Co- 
tion Plan,” led by Owen Cunningham, Des 
Iowa. 
eport of Resolutions Committee, Donald B. Hat- 
Chicago, Illinois, Chairman. 
rt of Nominating Committee. 
urnment at 4:00 p. m. sharp. 
THIRD SESSION 
Wednesday, August 26, 1936, 9:45 A. M. 
L. Brown, Huntington, W. Va., Presiding 
iness Session: 
Controversial questions, Amendments to By- 
ion of Officers and Members of Council. 


duction of New Officers and Members of 


ldress of New Chairman. 
urnment at 12:00 noon promptly. 


EDUCATION AND ADMISSIONS TO 
- THE BAR utival 
John Hancock Hall 
Tuesday, August 25, 2:00 P. M. 
ies Grafton Rogers, Chairman, presiding. 
ointment of Nominating Committee. 
dviser 





t of the 





Annual address of the Chairman. 


Subject for discussion: “Character Training of 
Law Students from the Point of View of the Law 
Schools and the Bar.” 

Speakers : 

Dean Lloyd K. Garrison of the University of 
Wisconsin Law School and Judge Merrill E. Otis of 
the U. S. District Court, President of the Kansas City 
School of Law. 

A third speaker to be announced later. 

Discussion. 

Report of Nominating Committee. 

Election of Officers. 


MINERAL LAW SECTION 


Colonial Room, Ritz-Carlton Hotel 
Tuesday, August 25, 10:00 A. M. 

T. J. Michie, Jr., Chairman, presiding. 

Address: “Critical Problems of Industrial Con- 
troll”, by Donald R. Richberg, former Administrator 
National Industrial Recovery Act. 

Address: “Conservation of Gas”, by Hon. C. C. 
Small, member Texas State Senate. 

2:00 P. M. 

Debate on the Guffey Bills—Old and New. 

For: John L. Steinbugler, New York City. 

Against: J. V. Norman, Louisville, Ky. 

General Discussion. 

Wednesday, August 26, 10:00 A. M. 

Address: ‘Price Regulation in the Bituminous 
Coal Industry under Federal Law”, by Hon. C. F. 
Hosford, Jr., Chairman, National Bituminous Coal 
Commission. 

Report of the Committee on Conservation of Min- 
eral Resources—Mr. P. C. Spencer, Chairman. 

Report of the Committee on Coal Legislation— 
Mr. Stanley B. Houck, Chairman. 

Election of officers. 





SECTION OF MUNICIPAL LAW 
Copley Plaza Hotel 
Tuesday, August 25, 10:00 A. M. 

Charles W. Tooke, Chairman, Presiding. 

“The Contribution which the Section of Municipal 
Law should make to the American Bar Association, 
the Legal Profession, and the Public’: President, 
William L. Ransom. 

“The Municipal Outlook” : 
Cincinnati, Ohio. 

“Municipal Tort Liability” : 
Yale University. 

Report of Committee on Municipal Taxation, E. 
Blythe Stason, Chairman, Ann Arbor, Michigan. 

E. Blythe Stason, Presiding. 

“Legal Phases of Local Sales Tax”: Morton 
Baum, Assistant Corporation Counsel, New York City. 





Murray Seasongood, 


Edwin M. Borchard, 


L. Arnold Frye, Presiding. 

Report of Committee on the Legal Problems of 
Municipal Indebtedness: Henry F. Long, Chairman, 
State Commissioner of Taxation and Corporations, 
Massachusetts. 

Henry F. Long, Presiding. 

“State Financing of Public Works”: Edward H. 
Foley, Jr., Counsel, Federal Emergency Administration 
of Public Works, Washington, D. C. 

(Continued on page 498) 
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FEDERAL PROCEDURE—THE CO- 
OPERATIVE CHARACTER OF 
THE PRESENT EFFORT 

In the long struggle for the improve- 
ment of judicial procedure, something has 
been quietly but steadily going on for two 
years that few except those engaged in the 
work, know about. It is now reaching a 
critical and pivotal point. 

Very soon after the passage of the act 
of June 19, 1934 restoring to the Supreme 
Court the power to prescribe the methods of 
civil procedure in the District Courts of the 
United States, committees were appointed 
by the Federal, Circuit and District judges 
in nearly every district, to make suggestions 
for rules in civil actions at law. These local 
committees acted with commendable prompt- 
ness and submitted a large number of very 
valuable suggestions to the Attorney General, 
who had offered his cooperation in the pre- 
liminary work of organization. 

This work was an impressive demon- 
stration of the willingness of the bar to co- 
operate with the bench in developing better 
methods for the administration of justice. 

Very soon after this beginning had been 
made, the court decided to short cut the pro- 
gram by prescribing at once a single set of 
rules for actions at law and cases in equity. 

To aid in putting this plan into effect 
the court appointed an advisory committee 
of fourteen and directed the committee to 
prepare and submit to the court a draft of 
such rules. 

The appointment of this Advisory Com 
mittee was not intended to terminate the 





work of the local committees nor to lessen 
their participation in the enterprise. 

The Attorney office as 
sembled, analyzed and transmitted to the 
Advisory Committee the suggestions which 
had accumulated. These were furnished to 
the Reporter, Dean Clark of Yale Law School, 
and to each member of the Advisory Com 
mittee and were carefully considered in the 
making of the first tentative draft of the uni 
fied rules. 

The rules so drafted by Dean Clark and 
his staff were submitted to the Advisory Com 
mittee, repeatedly discussed, considered and 
revised and the committee on May Ist of this 
year submitted to the court a preliminary 
draft, asking permission of the court to sub- 
mit them to the bench and bar-of the country 
for criticism and suggestion. 

That request was approved. Forty 
thousand copies of the rules have been 
mailed to the judges of the Circuit and Dis- 
trict courts, to members of local committees, 
to all the lawyer members of the Department 
of Justice, including United States District 
Attorneys, to officers of state and local bar 
associations, to the principal law schools, to 
judicial councils and to every member of the 
American Bar Association, with a request 
for an examination of the rules and the 
prompt submission of criticism and sugges- 
tion. 

The committee is well aware that the rules 
are not perfect because the time has not 
been sufficient to enable the committee to 
pass upon all the suggestions which its own 
members had submitted to the committee on 
style and phraseology, but instead of wait 
ing until the committee had produced what 
it might consider to be a perfect set of rules, 
it determined to submit it as it then was, 
and to call upon the bench and bar for their 
assistance, so that while proceeding with the 
preparation of the final draft to be tendered 
to the court, the wisdom of the profession 
may be utilized. 

August 26th has been set aside as a day 
upon which the proposed rules should be 
considered and discussed in an open forum 
session of the American Bar Association 
meeting at Boston under the auspices of the 
Judicial Section and the National Confer- 
ence of Judicial Councils. 

Members of the American Bar Associa 
tion and all other members of the legal pro 
fession are earnestly invited to participate in 
this great project. When the rules are sub- 
mitted to the Supreme Court it will be possi- 
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ble to say to the court that every lawyer and 
iudge in the United States has had his op- 
portunity to be heard in the matter. 
\lready suggestions are beginning to 
our in and the volume thereof promises to 
be so great that its reception and transmis- 
n must be carefully planned in order to 
oid confusion and delay. 
[he main channel for individual ap- 
oach is through the local committees ap- 
pointed in each federal district by the United 
States Circuit and District judges. In some 
f the districts, the names of committees 
ive not been reported to the Advisory Com 
nittee but it is expected that the Circuit and 
District judges will soon report full rosters. 
[Those not acting through state or local 
bar associations, may submit criticisms and 
suggestions, in triplicate, to the local com- 


mittee appointed for the judicial district of 
their own places of residence. 
State and local bar associations and 


their committees may submit their sugges- 
ions and criticisms, in triplicate, to the Ad- 
Committee, Supreme Court of the 

nited States Building, Washington, D. C. 

Members of the American Bar Associa 
tion and their committees may submit their 
suggestions, in triplicate, to the Committee 
on Jurisprudence and Law Reform, Hon. 
Walter P. Armstrong, Chairman, Memphis, 
Tennessee. Any other organization, group 

individual whether embraced in any of 
the foregoing designations or not, may also 
submit three copies of their suggestions to 
the Advisory Committee at Washington, 
two copies of which will be transmitted at 
once to the Reporter Dean Clark and his 
staff and the other filed and recorded in the 
fice of the Secretary of the Advisory Com- 
mittee and reported to the Supreme Court 
with its final draft. 

Suggestions should refer precisely to 
the Rule numbers and line numbers to which 
they pertain with separate pages for each 
ule and preferably should be in the form of 

re-draft. They may be accompanied by 
suggestions in support thereof. 

Early in October the Supreme Court 
will be engrossed in the consideration of 
ases. The court has therefore requested 
the Advisory Committee to present to the 
court by September 15 a report on the sug- 
gestions received by the committee prior to 
that date. 

While it is undoubtedly true that this 
is important work and should not be marred 


visory 





by undue haste, it is equally true that failure 
to complete the promulgation of the rules 
this year will entail another full year of 
delay, added to the two years which has 
already been devoted to the task. 


Procrastination, in such circumstances 
would be hard to justify. Those suggestions 
which come in promptly will, manifestly, 
receive the more complete consideration. 


COOPERATION BETWEEN THE 
PROFESSIONS 


Among the encouraging developments 
of recent months are the increasing disposi- 
tion of the various professions to emphasize 
and vindicate their profsssional status, and 
the widespread tendency towards coopera- 
tion and understanding between the profes- 
sions in dealing with their common or like 
problems. Members of the profession of the 
law are doing well, in many localities, to 
recognize and go along with these signifi- 
cant trends and explore their interesting 
possibilities. 

It must be recognized that, under the 
complex conditions of life and business 
today, the profession of the law meets at 
most of its boundaries the activities of other 
professions, such as medicine, engineering, 
public accountancy. In a considerable part 
of the work of many lawyers, there is direct 
and continuous association with those en- 
gaged in other professions. This gives rise 
to many problems which are common to the 
law and other professions, and also to prob- 
lems which are generally similar in each 
profession. 

In not a few of the state and local Bar 
Associations, there has lately been manifest 
a disposition to hold joint meetings with 
other professional organizations, in order to 
promote better acquaintance and wunder- 
standing and to search out the bases of co- 
operative action in matters which will be ad- 
vantaged by the joint judgment and action 
of the members of more than one profes- 
sion. These occasions have proved to be not 
only enjoyable but usually significant and 
forward-looking. 

In the long run, unfair treatment or in- 
jury inflicted upon any profession in the 
United States is likely to affect unfavorably 
the status of every other profession. It is 
a good time to take counsel together, in all 
parts of the country. 









REVIEW OF RECENT SUPREME COURT DECISIONS 





New York Act Providing for Minimum Wages for Women Employed in State, with Cer 
tain Exceptions, Held Invalid as Interference with Right of Freedom of Contract, in 
Violation of Fourteenth Amendment—Adkins vs. Children’s Hospital Held Control 
ling—Municipal Bankruptcy Provisions Added to the Bankruptcy Act of 1898 by 
Amendment in 1934 Are an Interference with State Sovereignty and Cannot Be 
Sustained under Bankruptcy Clause—Effect of a Variance between a Judgment 
and a Commitment in a Criminal Case in the Federal Courts—State Courts 
not Bound by Federal Regulation as to Fees for Services to Veterans in 
Certain Cases. 


By Epcar Bronson ToLtMAN* 


State Statutes—The New York Act Providing for 
Minimum Wages for Women—The Four- 
teenth Amendment 


The New York Act fixing minimum wages for all 
women employed in the State, other than those engaged 
in domestic service or farm work, is invalid as an interfer- 
ence with the right of freedom of contract, in violation of 
the Fourteenth Amendment of the Federal Constitution. 

The fact that the Act adds as a standard, in determin- 
ing the minimum wage, that the wage fixed shall be reason- 
ably commensurate with the service rendered, does not 
remove it from the principle controlling the decision in 
Adkins v. Children’s Hospital. 


Morehead v. People ex rel. Tipaldo, 80 Adv. Op. 
921; 56 Sup. Ct. Rep. 918. 

This case dealt with the constitutional validity of 
the New York Act prescribing the standards and pro- 
cedure for fixing minimum wages for women, other 
than those engaged in domestic service or farm work. 
The proceeding was instituted on a writ of habeas 
corpus brought by the respondent to obtain his release 
from detention while awaiting trial on an indictment 
charging him, as manager of a laundry, with failure to 
obey the mandatory order of the state industrial com- 
mission prescribing minimum wages for women em- 
ployees. He challenged the statute as violative of the 
due process clauses of the state constitution and of the 
Fourteenth Amendment to the federal constitution. 
The New York Court of Appeals sustained the chal- 
lenge, and held the statute invalid. 

On certiorari, the judgment was affirmed by the 
Supreme Court by a divided bench. Mr. Justict 
BuTLER delivered the majority opinion. His opinion 
was devoted in large measure to the question whether 
the case is controlled by Adkins v. Childrens Hospital, 
261 U. S. 525, or whether the statute so differs from 
that involved in that case as to require a different 
decision. 

To emphasize this aspect of the case, Mr. Jusrici 
BuTLER said: 

“The Adkins case, unless distinguishable, requires af- 
firmance of the judgment below. The petition for the writ 
sought review upon the ground that this case is distin- 


*Assisted by James L. Homrtre. 
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guishable from that one. No application has been made 
for reconsideration of the constitutional question there de- 
cided. The validity of the principles upon which that 
decision rests are not challenged. This court confines 
itself to the ground upon which the writ was asked or 
granted. . . Here the review granted was no broader than 
that sought by the petitioner. . . He is not entitled 
and does not ask to be heard upon the question whether 
the Adkins case should be overruled. He maintains that 
it may be distinguished on the ground that the statutes 
are vitally dissimilar.” 

The principal difference between the statute cov- 
ered by the Adkins case and that involved here was 
that the former (a statute of Congress relating to the 
District of Columbia) condemned wages inadequate to 
maintain women workers in good health and to protect 
their morals, whereas the New York Act prescribes an 
additional standard that the wage shall be commensurate 
with the value of the service rendered. The opinion 
then outlines the statutory provisions as to the method 
of determining the minimum wage. As the fairness of 
such procedure was not in controversy, it will suffice 
to point out that the Act declares, for administrative 
guidance, that the commissioner and the wage board, 
without being bound by any technical rules of evidence 
or procedure, may consider all relevant circumstances 
affecting the value of the service, may be guided by 
considerations like those guiding a court in a suit to 
determine wages to be paid where the contract fails to 
provide the compensation, and may consider wages paid 
in the State for work of comparable character by em 
ployers who voluntarily maintain minimum fair wage 
standards. After proceedings before a wage board and 
before the industrial commissioner, the latter may make 
a directory order defining minimum fair wage rates, 
and such order, after nine months and a further hear- 
ing, may be made mandatory. 

Summing up the principal differences between the 
two Acts, the opinion states : 

“Thus it appears: The minimum wage provided for in 
the District Act was one not less than adequate ‘to sup- 
ply the necessary cost of living to any such women work 
ers to maintain them in good health and to protect their 
morals.” The New York Act defines an oppressive and 
unreasonable wage as containing two elements. The one 
first mentioned is: ‘less than the fair and reasonable value 
of the services rendered.’ The other is: ‘less than suffi- 
cient to meet the minimum cost of living necessary for 
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he basis last mentioned is not to be distinguished 
ng wage defined in the District act. The exer- 
granted power to prescribe minimum wages is 
act conditioned upon a finding by the com- 
ther administrative agency that a substantial 
ymen in any occupafion are receiving wages 
ressive and unreasonable, i.e., less than value 
ce and less than a living wage. That finding 
jurisdiction of the commissioner.” 
was then given to the construction placed 
New York Act by the Court of Appeals of 


tate, and emphasis was placed upon its construc- 


the statute imposes both the standard of a 
ize and of a wage commensurate with the value 
es rendered. Quoting from the opinion of 
Appeals, Mr. Justice BuTLER said: 

continues: “This is a difference in 
ind not in principle. The New York act, as 
prohibits an oppressive and unreasonable 

h means both less than the fair and reasonable 
services rendered and less than sufficient to 
minimum living necessary for health. 
Congress had one standard, the living wage; 
ct has added another, reasonable value. The 
age must include both. What was vague be- 
t been made any clearer. One of the elements, 
fixing the fair wage is the very matter which 

; of the congressional act. Forcing the pay- 


opinion 


cost oO! 


f wages at a reasonable value does not make inap- 


ise 


e principle and ruling of the Adkins case. The 
between this and the Adkins case are 
in details, methods and time; the exercise of 

wer to fix wages in any employment is the 


case 


petitioner’s contention that the Court of Ap- 


had erroneously construed the Act was then con- 


\s to this contention Mr. Justice Butler 
hat the construction of the state court, that the 
i standard includes the cost of living, was 
n the Supreme Court, and said: 

is no blinking the fact that the state court 

he prescribed standard to include cost of living 
petitioner here refuses to accept that construction. 
r’s contention that the Court of Appeals miscon- 

Act cannot be entertained. This court is with- 

to: put a different construction upon the state 

from that adopted by the highest court of the 
are not at liberty to consider petitioner’s argu- 
on the construction repudiated by that court. 
ng of the statute as fixed by its decision must 
here as if the meaning had been specifically 

| in the enactment. . . Exclusive authority to enact 
ith it final authority to say what the measure 

[he standard of ‘minimum fair wage rates’ for 

rkers to be prescribed must be considered as 

ements—value of service and living wage—were 
statutory cefinition itself... As our con- 
an Act of Congress must be deemed by state 
the law of the United States, so this New York 
nstrued by her court of last resort, must here be 
express the intention and purpose of her law- 


n the 


state court rightly held that the Adkins case 

is one and requires that relator! be discharged 

ground that the legislation under which he was 

nd imprisoned is repugnant to the due process 
f the Fourteenth Amendment.” 


\ttention was then given to the scope and effect 


¢ 


Adkins decision. In this connection it was 


ved that the Act here extends to nearly all private 


VE 


Qe 


rs of women, but does not extend to men. 

the face of the act the question arises whether 
may impose upon the employers state-made mini- 
ige rates for all competent experienced women 





workers whom they may have in their service. That ques- 


tion involves another one. It is: Whether the State has 
power similarly to subject to state-made wages all adult 
women employed in trade, industry or business, other than 
house and farm work. These were the questions decided 
in the Adkins case. So far at least as concerns the validity 
of the enactment under consideration, the restraint imposed 
by the due process clause of the Fourteenth Amendment 
upon legislative powers of the State is the same as fhat 
imposed by the corresponding provision of the Fifth 
Amendment upon the legislative power of the United 
States.” 

A summary then followed as to the matters con- 
sidered in the Adkins case. Chief among these was the 
protection of freedom of contract under the due process 
clause. While recognizing that the right is in some 
respects subject to limitation, it was expressly stated 
there that though the physical differences between men 
and women may be recognized in fixing the hours and 
conditions of work, women “may not be subjected to re- 
strictions upon their liberty of contract which could not 
lawfully be imposed in the case of men under similar 
circumstances,” and that the Court has been careful, 
in its consideration of laws relating to the hours of 
labor “to disclaim any purpose to uphold the legislation 
as fixing wages, thus recognizing an essential difference 
between the two.” 

Then follows what is perhaps the most significant 
statement in the opinion: 

“The decision and the reasoning upon which it rests 
clearly show that the State is without power by any form 
of legislation to prohibit, change or nullify contracts 
between employers and adult women workers as to the 
amount of wages to be paid.” 

The condemnation, as stated in the Adkins case, of 
the vagueness and impracticability of the living wage 
standard was also referred to, and emphasis placed on 
the fact that that standard remains in the New York 
Act, despite the addition of another standard, the fair 
value of the services. Finally, the opinion adverts to 
the question whether the Adkins case was based pri- 
marily on considerations as to the standard to be made 
controlling as to wages or as to the power to regulate 
wages of adult women. Concluding that the latter was 
the dominant factor, Mr. Justice BuTLER said: 

“Petitioner does not attempt to support the Act as 
construed by the state court. His claim is that it is to 
be tested here as if it did not include the cost of living and 
as if value of service was the sole standard. Plainly that 
position is untenable. If the State has power to single out 
for regulation the amount of wages to be paid women, the 
value of their services would be a material consideration. 
But that fact has no relevancy upon the question whether 
the State has any such power. And utterly without signifi- 
cance upon the question of power is the suggestion that 
the New York prescribed standard includes value of service 
with cost of living whereas the District of Columbia stand- 
ard was based upon the latter alone. As shown above, the 
dominant issue in the Adkins case was whether Congress 
had power to establish minimum wages for adult women 
workers in the District of Columbia. The opinion directly 
answers in the negative. The ruling that defects in the 
prescribed standard stamped that Act as arbitrary and 
invalid was an additional ground of subordinate conse- 
quence.” 

The opinion discusses the “factual background” of 
the Act also, and compares it with the factual back- 
ground set forth in an act concurrently passed as an 
emergency measure applicable to men as well as to 
women. The latter act was vetoed and did not become 
law. The two factual backgrounds were thought, how- 
ever, to illustrate the arbitrary character of the Act in 
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force, since women are placed under restrictions from 
which their male competitors are free. In regard to this 
Mr. Justice BuTLER said: 

“It is significant that their ‘factual backgrounds’ are 
much alike. They are indicated in the margin. These 
legislative declarations, in form of findings or recitals of 
fact, serve well to illustrate why any measure that deprives 
employers and adult women of freedom to agree upon 
wages, leaving employers and men employees free so to 
do, is necessarily arbitrary. Much, if not all that in them 
is said in justification of the regulations that the Act 
imposes in respect of women’s wages apply with equal 
force in support of the same regulation of men’s wages. 
While men are left free to fix their wages by agreement 
with employers, it would be fanciful to suppose that the 
regulation of women’s wages would be useful to prevent or 
lessen the evils listed in the first section of the Act. Men 
in need of work are as likely as women to accept the low 
wages offered by unscrupulous employers. Men in greater 
number than women support themselves and dependents 
and because of need will work for whatever wages they 
can get and that without regard to the value of the service 
and even though the pay is less than minima prescribed 
in accordance with this Act. It is plain that, under cir- 
cumstances such as those portrayed in the ‘Factual back- 
ground,’ prescribing of minimum wages for women alone 
would unreasonably restrain them in competition with men 
and tend arbitrarily to deprive them of employment and 
a fair chance to find work.” 

In conclusion, the doctrine of the Adkins case was 
reaffirmed : 

“The New York court’s decision conforms to ours in 
the Adkins case, and the later rulings that we have made 
on the authority of that case. That decision was deliber- 
ately made upon careful consideration of the oral argu- 
ments and briefs of the respective parties and also of briefs 
submitted on behalf of States and others as amici curiae. 
In the Arizona case the attorney general sought to dis- 
tinguish the District of Columbia Act from the legislation 
then before us and insisted that the latter was a valid exer- 
tion of the police power of the State. Counsel for the 
California commission submitted a brief amicus curiae in 
which he elaborately argued that our decision in the Adkins 
case was erroneous and ought to be overruled. In the 
Arkansas case the state officers, appellants there, by pains- 
taking and thorough brief presented arguments in favor of 
the same contention. But this court, after thoughtful 
attention to all that was suggested against that decision, 
adhered to it as sound. And in each case, being clearly 
of opinion that no discussion was requiredto show that, 
having regard to the principles applied in the Adkins case, 
the state legislation fixing wages for women was repugnant 
to the due process clause of the Fourteenth Amendment, 
we so held and upon the authority of that case affirmed 
per curiam the decree enjoining its enforcement. It is 
equally plain that the judgment in the case now before us 
must also be affirmed.” 

Mr, Cuter Justice HuGcues, Mr. Justice Bran- 


peis, Mr. Justice Stone, and Mr. Justice Carpozo 
dissented, the Cuter Justice and Mr. Justice STONE 
delivering separate opinions. 

In his opinion, Mr. Cuier Justice HuGues urged 
that the Adkins case is not controlling, and that the 
addition of the requirement that the minimum wage 
fixed shall be commensurate with the service rendered 
creates a material distinction between the District Act 
and the New York Act. At the outset of his opinion 
Mr. Cuter Justice HuGues said: 

“I am unable to concur in the opinion in this case. 
In view of the difference between the statutes involved, 
I cannot agree that the case should be regarded as con- 
trolled by Adkins v. Children’s Hospital, 261 U. S. 525. 
And.I can find nothing in the Federal Constitution which 
denies to the State the power to protect women from being 












exploited by overreaching employers through the refusal 
of a fair wage as defined in the New York statute and 
ascertained in a resonable manner by competent authority. 

“First—Relator in his petition for habeas corpus 
raises no question as to the fairness of the minimum wage 
he was required to pay, He does not challenge the regu- 
larity of the proceedings by which the amount of that wage 
was determined. We must assume that none of the safe- 
guards of the statute was ignored and that its provisions 
for careful and deliberate procedure were followed in all 
respects, .. 

“The statute states its objectives. It defines an ‘op- 
pressive and unreasonable wage’ as one which ‘is both less 
than the fair and reasonable value of the services rendered 
and less than sufficient to meet the minimum cost of living 
necessary for health.’ It defines a ‘fair wage’ as one ‘fairly 
and reasonably commensurate with the value of the service 
or class of service rendered.” 


After outlining the procedure for determining 
minimum wages attention was turned to the view taken 
by the Court of Appeals, and the opinion was expressed 
that the conclusion of that Court was concerned more 
directly with the meaning of the Adkins case, rather 
than with the effect of the New York Act. Conse- 
quently, its ruling was thought not binding on the Su- 
preme Court, because it dealt with a federal question 
rather than with the state statute. Referring to the 
requirement that the wage is to be commensurate with 
the value of the service rendered, the opinion adds: 


“T find nothing in the opinion of the state court which 
can be taken to mean that this definite provision of the 
statute is not obligatory upon the authorities fixing a fair 
wage. Certainly, the court has not said so, and I think that 
we must assume that the standard thus described is set up 
by the New York act. And there is no suggestion that the 
‘fair wage’ as prescribed in the instant case was not com- 
mensurate with the reasonable value of the service ren- 
dered by the employees. 

“When the opinion of the state court goes beyond the 
statement of the provisions of the act, and says that the 
setting up of such a standard does not create a material 
distinction when compared with the Act of Congress in the 
Adkins case, the state court is not construing the state 
statute. It is passing upon the effect of the difference 
between the two acts from the standpoint of the Federal 
Constitution. It is putting aside an admitted difference as 
not controlling. It is holding, as the state court says, that 
‘Forcing the payment of wages at a reasonable value does 
not make inapplicable the principle and ruling of the 
Adkins case.’ 

“That, it seems to me, is clearly a federal and not a 
state question, and I pass to its consideration.” 

Dealing with the federal question, the Chief Jus- 
tice stated that the Court has not heretofore passed on 
a minimum wage statute like the New York Act, and 
emphasized that the District Act had been condemned 
in the Adkins case particularly for its failure to take 
into account any relationship between the value of 
service and the wage fixed therefor. The New York 
Act requires that such relationship shall be taken into 
account. Commenting on the importance of this, the 
opinion continues : 

“That the difference is a material one, | think is shown 
by the opinion in the Adkins case. That opinion contained 
a broad discussion of state power, but it singled out as an 
adequate ground for the finding of invalidity that the 
statute gave no regard to the situation of the employer and 
to the reasonable value of the service for which the wage 
was paid.” 

Moreover, the opinion in the Adkins case had 
stated that “The moral requirement implicit in every 
contract of employment, viz., that the amount to be 
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e rendered shall bear to each 
me relation of just equivalence, is completely 
\ statute requiring an employer to pay 
pay at prescribed and regular intervals, 
pay the value of the services rendered, even to pay 
fair relation to the extent of the benefit obtained 

e service, would be understanable.” (Italics 
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Marking that the New York Act is free of the vice 
ndemned in the District Act, the Carer Justice 
hat the Adkins case is not a controlling au- 


the New York act is free of that feature, so 
lenounced, the question comes before us in a new 
he Court was closely divided in the Adkins case, 
equal division of the Court, 
irgument, in Stettler v. O’Hara, 243 U. S. 629, 
pect to the validity of the minimum wage law of 
ego! Such divisions are at times unavoidable, but 
to the desirability of fresh consideration when 
material differences in the cases presented. The 
the Adkins case there were dissenting opinions 
the validity of the federal statute, despite the 
the standard it set up, brings out in stronger 
’ elief the ground which was taken most emphatically by 
rE the majority in that case, and that there would have been 
for the decision in the absence of that ground 
1 matter of conjecture. With that ground absent, 

idkins case ceases to be a precise authority. 
We have here a question of constitutional law of 
importance, applying to the statutes of several States 
a matter of profound public interest. I think that we 
ld deal with that question upon its merits, without feel- 
ng that we are bound by a decision which on its facts is 

t tly in point.” 


decision followed a1 





Review was then had of the considerations and 
nditions which evoked the New York legislation. 
These included facts as to the large number of women 


i, as pe atheinat > 
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iployed at wages inadequate for their support, their 
rganized condition, and the necessity of providing 
hem with relief. These and other facts mentioned 
vere thought sufficient to justify the legislative limita- 
m the freedom of contract. Dealing with this 
phase of the case, the learned Cuier JUSTICE said: 


‘We are not at liberty to disregard these facts. We 

ist assume that.they exist and examine respondent's 

: rgument from that standpoint. That argument is addressed 

to the fundamental postulate of liberty of contract. I think 

that the argument fails to take account of established prin- 

ples and ignores the historic relation of the State to the 

of women. 

We have had frequent occasion to consider the limi- 

of liberty of contract. While it is highly important 

preserve that liberty from arbitrary and capricious inter- 

rence, it is also necessary to prevent its abuse, as other- 

could be used to override all public interests and 

thus in the end destroy the very freedom of opportunity 
hicl is designed to safeguard.” 








* * 


iberty of contract were viewed from the stand- 
point of absolute right, there would be as much to be said 
a regulation of the hours of labor of women as 
gainst the fixing of a minimum wage. Restriction upon 
1 restriction upon the making of contracts and 
upon earning power. But the right being a qualified one, 
ve must apply in each case the test of reasonableness in 
the circumstances disclosed. Here, the special conditions 
calling for the protection of women, and for the protection 
f society itself, are abundantly shown. The legislation is 
not less in the interest of the community as a whole than 
n the interest of the women employees who are paid less 
n tl That lack must be made 
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support of women who do not receive a living wage cannot 
be transferred to employers who pay the equivalent of the 
service they obtain, there is no reason why the burden 
caused by the failure to pay that equivalent should not be 
placed upon those who create it. The fact that the State 
cannot secure the benefit to society of a living wage for 
women employees by any enactment which bears unreason- 
ably upon employers does not preclude the State from seek- 
ing its objective by means entirely fair both to employers 
and the women employed. 

“In the statute before us, no unreasonableness appears. 
The end is legitimate and the means appropriate. I think 
that the act should be upheld.” 


Mr. Justice Branpeis, Mr. Justice Stone, and 
Mr. Justice Carpozo concurred with the Cuier Jus- 
TICE. 

Mr. Justice Stone delivered a separate opinion 
in which, while expressing agreement with the opinion 
of the Curer Justice, he added that the differences in 
the two statutes should not be made the sole basis for 
the decision. In this opinion Mr. Justice Stone urged 
that the Fourteenth Amendment does not protect free- 
doin of contract from restraint of all law, and that there 
is no basis for excepting employment contracts from 
regulatory power. As to this he said: 


“The vague and general pronouncement of the Four- 
teenth Amendment against deprivation of liberty without 
due process of law is a limitation of legislative power, not 
a formula for its exercise. It does not purport to say in 
what particular manner that power shall be exerted. It 
makes no fine-spun distinctions between methods which the 
legislature may and which it may not choose to solve a 
pressing problem of government. It is plain, too, that, 
unless the language of the amendment and the decisions of 
this Court are to be ignored, the liberty which the amend- 
ment protects is not freedom from restraint of all law or 
of any law which reasonable men may think an appropriate 
means for dealing with any of those matters of public con- 
cern with which it is the business of government to deal. 
There is grim irony in speaking of the freedom of contract 
of those who, because of their economic necessities, give 
their service for less than is needful to keep body and soul 
together. But if this is freedom of contract no one has 
ever denied that it is freedom which may be restrained, 
notwithstanding the Fourteenth Amendment, by a statute 
passed in the public interest. 

“In many cases this Court has sustained the power of 
legislatures to prohibit or restrict the terms of a contract, 
including the price term, in order to accomplish what the 
legislative body may reasonably consider a public purpose. 
They include cases, which have neither been overruled nor 
discredited, in which the sole basis of regulation was the 
fact that circumstances, beyond the control of the parties, 
had so seriously curtailed the regulative power of compe- 
tition as to place buyers or sellers at a disadvantage in the 
bargaining struggle, such that a legislature might reason- 
ably have contemplated serious consequences to the com- 
munity as a whole and have sought to avoid them by regu- 
lation of the terms of the contract. 

* * 


“No one doubts that the presence in the community of 
a large number of those compelled by economic necessity 
to accept a wage less than is needful for subsistence is a 
matter of grave public concern, the more so when, as has 
been demonstrated here, it tends to produce ill health, im- 
morality and deterioration of the race. The fact that at 
one time or another Congress and the legislatures of seven- 
teen states, and the legislative bodies of twenty-one foreign 
countries, including Great Britain and its four common- 
wealths, have found that wage regulation is an appropriate 
corrective for serious social and economic maladjustments 
growing out of inequality in bargaining power, precludes, 
for me, any assumption that it is a remedy beyond the 
bounds of reason. It is difficult to imagine any grounds, 
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other than our own personal economic predilections, for 
saying that the contract of employment is any the less an 
appropriate subject of legislation than are scores of others, 
in dealing with which this Court has held that legislatures 
may curtail individual freedom in the public interest. 

“If it is a subject upon which there is power to legis- 
late at all, the Fourteenth Amendment makes no distinction 
between the methods by which legislatures may deal with 
it, any more than it proscribes the regulation of one term 
of a bargain more than another if it is properly the sub- 
ject of regulation. No one has yet attempted to say upon 
what basis of history, principles of government, law or 
logic, it is within due process to regulate the hours and 
conditions of labor of women. . . and of men. . . and the 
time and manner of payment of the wage . but that 
regulation of the amount of the wage passes beyond the 
constitutional limitation; or to say upon what theory the 
amount of a wage is any the less the subject of regulation 
in the public interest than that of insurance premiums .. . 
or of the commissions of insurance brokers . . . or of the 
charges of grain elevators . . . or of the price which the 
farmer receives for his milk, or which the wage earner 
pays for it...’ 

The opinion added that the decision in Nebbia v. 
New York, 291 U. S. 502, sustaining the fixing of the 
price of milk, should control the decision here. 

Mr. Justice SToneE urged also that the experience 
gained in the years which have followed the Adkins 
case has indicated the necessity for leaving to the legis- 
latures more freedom in dealing with economic prob- 
lems, and said: 

“In the years which have intervened since the Adkins 
case we have had opportunity to learn that a wage is not 
always the resultant of free bargaining between employers 
and employees; that it may be one forced upon employees 
by their economic necessities and upon employers by the 
most ruthless of their competitors. We have had oppor- 
tunity to perceive more clearly that a wage insufficient to 
support the worker does not visit its consequences upon 
him alone; that it may affect profoundly the entire eco- 
nomic structure of society and, in any case, that it casts 
on every taxpayer, and on government itself, the burden 
of solving the problems of poverty, subsistence, health and 
morals of large numbers in the community. Because of 
their nature and extent these are public problems. A gen- 
eration ago they were for the individual to solve; today 
they are the burden of the nation. I can perceive no more 
objection, on constitutional grounds, to their solution by 
requiring an industry to bear the subsistence cost of the 
labor which it employs, than to the imposition\upon it of 
the cost of its industrial accidents. . . 

“Tt is not for the courts to resolve doubts whether the 
remedy by wage regulation is as efficacious as many be- 
lieve, or is better than some other, or is better even than 
the blind operation of uncontrolled economic forces. The 
legislature must be free to choose unless government is to 
be rendered impotent. The Fourteenth Amendment has no 
more embedded in the Constitution our preference for some 
particular set of economic beliefs, than it has adopted, in 
the name of liberty, the system of theology which we may 
happen to approve.” 

Mr. Justice BRANDEIs and Mr. Justice CARDozo 
joined in the opinion with Mr. Justice STone. 

The case was argued by Mr. Henry Epstein for 
the petitioner ; by Messrs. Nathan L. Miller and Arthur 
Levitt for the respondent; by Dean G. Acheson for 
certain States as amici curiae by special leave of the 
Court. 


Bankruptcy—Adjustment of Debts of Municipal 
Corporations 

Municipal corporations, created for the exercise of state 

powers within local subdivisions of the state may not com- 

pel a mincrity of their creditors to accept less than full 





payment of the municipal indebtedness, even with the 
assent of the state to the plan of debt adjustment. An Act 
of Congress which attempts to accomplish such object is 
void as an interference with the sovereignty of the state, 
and cannot be sustained under the bankruptcy power 
granted to Congress. 


Ashton et al v. Cameron County Water Improve- 
ment District No, One. 80 Adv. Op. 910; 56 Sup. Ct. 
Rep. 892. 

The respondent, a water improvement district in 
Texas, sought relief under the municipal bankruptcy 
provisions added to the Bankruptcy Act of 1898 by an 
amendment of May 24, 1934, constituting §§78, 79 and 
80 of the Bankruptcy Act. The new provisions pre- 
scribe the mode and conditions by which municipalities 
and other local units of the states may effect a readjust- 
ment of their debts. The petition for relief must, under 
these provisions, be approved by creditors holding 30% 
of the obligations to be affected. Creditors holding 5% 
of the debt may appear in opposition. 

The Water District, having outstanding $800,000 
bonds bearing interest at 6%, presented its petition, in 
a federal District Court, for relief under §80, propos- 
ing that final settlement of the obligations be made 
through payment of 49.8 cents on the dollar, out of 
funds to be borrowed from the Reconstruction Finance 
Corporation at 4%. The petition alleged that more 
than 30% of the bondholders had accepted the plan, 
and that ultimately more than two-thirds would do so. 
Owners of more than 5% of the bonds appeared in 
opposition denying that there was jurisdiction, and 
denying the existence of insolvency. They asked that 
the petition be held insufficient. 

The District Court dismissed the petition for lack 
of jurisdiction, holding that Congress lacks power to 
authorize a federal court to readjust the obligations of 
such a political subdivision of a state. The Circuit 
Court of Appeals reversed, sustaining the provisions 
under the bankruptcy power of Congress. On certiorari 
the judgment of the latter was reversed by the Supreme 
Court by a divided bench. Mr. Justice McRryNotps 
delivered the prevailing opinion. 

The statutory provisions involved need not be out- 
lined further than to point out the scope of relief pro- 
vided for, and the relation of the provisions to the 
reserved powers of the several states. 

The scope of relief allowed sufficiently appears in 
the following portion of the prevailing opinion: 


“A plan of readjustment within the meaning of this 
chapter shall include provisions modifying or altering the 
rights of creditors generally, or any class of them, secured 
or unsecured, either through the issuance of new securities 
of any character or otherwise; and may contain such other 
provisions and agreements, not inconsistent with this chap- 
ter, as the parties may desire. 

“Upon approval of the petition, creditors must be noti- 
fied; if the plan is not seasonably accepted, extension may 
be granted, etc. 

“Hearings must be accorded. The judge, with its 
approval, ‘may direct the rejection of contracts of the tax- 
ing district executory in whole or in part.’ He may require 
the district to open its books; allow reasonable compensa- 
tion; stay suits; enter an interlocutory decree declaring the 
plan temporarily operative, etc. ‘But [he] shall not, by 
any order or decree, in the proceeding or otherwise, inter 
fere with any of the political or governmental powers 
of the taxing district or any of the property or revenues of 
of the taxing district necessary in the opinion of the judge 
for essential governmental purposes, or any income-pro- 
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ducing property, 
vides.’ 

“After hearing, the judge shall confirm the plan, if 
satisfied that it is fair, equitable, for the best interests of 
the creditors, does not unduly discriminate, complies with 
he statute, and has been accepted by those holding two- 
thirds of the indebtedness. Also, that expenses incident to 
the readjustment have been provided for, that both plan 
ind acceptance are in good faith and the district is author- 
y law to take all necessary action. 

“The provisions of the plan, after order of confirma- 
ion, shall be binding upon the district and all creditors, 
ecured or unsecured. Final decree shall discharge the 
district from all debts and liabilities dealt with by the plan, 
as otherwise provided.” 


unless the plan of readjustment so pro- 


In addition, § 80 includes a provision as to the 
federal act in its relation to the reserved powers of the 


states. Subdivision (k) provides that 

Nothing contained in this chapter shall be construed 
o limit or impair the power of any State to control, by 
legislation or otherwise, any political subdivision thereof 


the exercise of its political or governmental powers, 
including expenditures therefor, and including the power 
re quire the approval by any governmental agency of the 
the filing of any petition hereunder and of any 
plan of per Foes Bey and whenever there shall exist or 
shall hereafter be created under the law of any State any 
gency of such State authorized to exercise supervision 
control over the fiscal affairs of all or any political 
subdivisions thereof, and whenever such agency has as- 
sumed such supervision or control over any political sub- 
livision, then no petition of such political subdivision may 
be received hereunder unless accompanied by the written 
approval of such agency, and no plan of readjustment shall 
be put into temporary effect or finally confirmed without 
the written approval of such agency of such plans.” 

Texas, by an Act approved April 27, 1935, author- 
ized municipal corporations and other local units to 
proceed under the Federal Act. 

As to the general purpose of the federal provisions 
challenged, Mr. Justice McReyNotps said: 

“We need not consider this Act in detail or undertake 
definitely to classify it. The evident intent was to authorize 
a federal court to require objecting creditors to accept an 
‘fer by a public corporation to compromise, scale down, 

repudiate its indebtedness without the surrender of any 
rty whatsoever. The Act has been assailed upon the 
ground that it is not in any proper sense a law on the sub- 
ject of bankruptcies and therefore is beyond the power of 
Congress; also, because it conflicts with the Fifth Amend- 
ent. Passing these, and other objections, we assume for 
this discussion that the enactment is adequately related to 
e general ‘subject of bankruptcies.’ ” 

The condemnation of the bankruptcy provisions 
was predicated upon its interference with the fiscal 
of the several states, and the constitutional in- 

ibition on the federal government against such inter- 
ference by taxation was cited by way of analogy. In 
elaboration of this, and emphasizing that consent of the 
states will not suffice to enlarge the power of Congress, 
Mr. Justice McREyNo ps said: 

“Notwithstanding the broad grant of power ‘to lay 
and collect taxes,’ opinions here plainly show that Congress 
could not levy any tax on the bonds issued by the respon- 
dent or upon income derived therefrom. So to do would 
be an unwarranted interference with fiscal matters of the 
State—essentials to her existence.” 


state of 


iffairs 


* * 


‘The power ‘to establish . . . uniform Laws on the 
subject of Bankruptcies’ can have no higher rank or impor- 
our scheme of government than the power ‘to lay 
and collect taxes.’ Both are granted by the same section 
‘f the Constitution, and we find no reason for saying that 


tance in 


one is impliedly limited by the necessity of preserving inde- 
pendence of the States, while the other is not. Accord- 
ingly, as application of the statutory provisions now before 
us might materially restrict respondent’s control over its 
fiscal affairs, the trial court rightly declared them invalid. 

“If federal bankruptcy laws can be extended to 
respondent, why not to the State? If voluntary proceed- 
ings may be permitted, so may involuntary ones, subject 
of course to any inhibition of the Eleventh Amendment. . . 
If the State were proceeding under a statute like the pres- 
ent one, with terms broad enough to include her, appar- 
ently the problem would not be materially different. Our 
special concern is with the existence of the power claimed 
—not merely the immediate outcome of what has already 
been attempted. And it is of the first importance that due 
attention be given to the results which might be brought 
about by the exercise of such a power in the future. 

“The especial purpose of all bankruptcy legislation is 
to interfere with the relations between the parties con- 
cerned—to change, modify or impair the obligation of their 
contracts. The statute before us expresses this design in 
plain terms. It undertakes to extend the supposed power 
of the Federal Government incident to bankruptcy over any 
embarrassed district which may apply to the court. 

“If obligations of States or their political subdivisions 
may be subjected to the interference here attempted, they 
are no longer free to manage their own affairs; the will 
of Congress prevails over them; although inhibited, the 
right to tax might be less sinister. And really the sov- 
ereignty of the State, so often declared necessary to the 
federal system, does not exist. . . 

“The Constitution was careful to provide that ‘No 
State shall pass any Law impairing the Obligation of Con- 
tracts.’ This she may not do under the form of a bank- 
ruptcy act or otherwise. .. Nor do we think she can accom- 
plish the same end by granting any permission necessary 
to enable Congress so to do. 

“Neither consent nor submission by the States can 
enlarge the powers of Congress; none can exist except 
those which are granted. . . 

“The sovereignty of the State essential to its proper 
functioning under the Federal Constitution cannot be sur- 
rendered; it cannot be taken away by any form of legis- 
lation. . . 

“Like any sovereignty, a State may voluntarily con- 
sent to be sued; may permit actions against her political 
subdivisions to enforce their obligations. Such proceed- 
ings against these subdivisions have often been entertained 
in federal courts. But nothing in this tends to support 
the view that the Federal Government, acting under the 
bankruptcy clause, may impose its will and impair State 
powers—pass laws inconsistent with the idea of sov- 
ereignty. 

* * 

“The difficulties arising out of our dual form of gov- 
ernment, and the opportunities for differing opinions con- 
cerning the relative rights of State and National Govern- 
ments are many; but for a very long time this court has 
steadfastly adhered to the doctrine that the taxing power of 
Congress does not extend to the States or their political 
subdivisions. The same basic reasoning which leads to 
that conclusion, we think, requires like limitation upon the 
power which springs from the bankruptcy clause. . . 

“The challenge to the validity of the statute must be 
sustained.” 


Mr. Justice Carpozo delivered a dissenting opin- 
ion in which the Curer Justice, Mr. Justice Bran- 
peis, and Mr, Justice Stone concurred. Stating the 
precise question for determination, Mr. Justice Car- 
pozo said: 


“The question is a narrow one: Is there power in the 
Congress under the Constitution of the United States to 
permit local governmental units generally, and irrigation 
or water improvement districts in particular, to become 
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voluntary bankrupts with the consent of their respective 
states ?” 

He then outlined the financial difficulties of the 
Water District, pointing out, among other things, that 
the bonded debt of other municipalities is a superior 
lien upon property within the District, that most of the 
population are farmers who have been unable to make 
a living on their farms, that the foreclosure of tax liens 
has met with little success towards collection of taxes, 
and that the average market value of land in the Dis- 
trict is $75 per acre, whereas bonded debt is approxi- 
mately $100 per acre. 

After further description of the difficulties, Mr. 
Justice Carpozo directed attention to the effort of Con- 
gress to deal with the problem and the history of the 
expanding concept of the bankruptcy power. Concern- 
ing these, he said: 


“The next step in the inquiry has to do with the power 
of the Congress to eradicate the mischief. Is the Act in 
question, adopted May 24, 1934, to continue for two years 

. as amended . . . and now extended to January 1, 1940, 
a law ‘on the subject of Bankruptcies’ within Article I, 
Section VIII, Clause 4 of the Constitution of the United 
States? Recent opinions of this court have traced the 
origin and growth of the bankruptcy power. . . 

“The history is one of an expanding concept. It is, 
however, an expanding concept that has had to fight its 
way... 
“Almost every change has been hotly denounced in its 
beginnings as a usurpation of power. Only time or judi- 
cial decision has had capacity to silence opposition. At 
the adoption of the Constitution the English and Colonial 
bankruptcy laws were limited to traders and to involuntary 
proceedings. An Act of Congress passed in 1800 added 
bankers, brokers, factors and underwriters. Doubt was 
expressed as to the validity of the extension . . . which 
established itself, however, with the passing of the years. . . 

“Other classes were brought in later, through the 
bankruptcy Act of 1841 and its successors, ‘until now prac- 
tically all classes of persons and corporations are in- 
cluded.’ . . 

“For nearly a century, voluntary proceedings have 
been permitted at the instance of the debtor as well as 
involuntary proceedings on the petition of creditors. The 
amendment, however, was resisted. The debates in Con- 
gress bear witness to the intensity of the feeling aroused 
by its proposal. . . 

“For more than sixty years, the debtor has been able 
to compel a minority of his creditors to accept a composi- 
tion if the terms have been approved by a designated ma- 
jority as well as by the judge. This change like the others 
had to meet a storm of criticism in Congress and the 
courts. .. 

“Since the enactment of Section 77 in March, 1933, 
. . . a court of bankruptcy has been empowered to reor- 
ganize railroad corporations unable to pay their debts as 
the mature . . . and since the enactment of Section 77B 
in June, 1934 . . . a like jurisdiction has existed in respect 
of business corporations generally. The Act for the relief 
of local governmental units is a stage in an evolutionary 
process which is likely to be misconceived unless regarded 
as a whole. 

“Throughout that evolutionary process, the court has 
hewn a straight path. Disclaiming a willingness to bind 
itself by a cramping definition, it has been able none the 
less to indicate with clearness the main lines of its ap- 
proach. In substance, it agrees with Cowen, J., who 
wrote: ‘I read the constitution thus: “Congress shall have 
power to establish uniform laws on the subject of any per- 
son’s general inability to pay his debts throughout the 
United States” .. . and with Blatchford, J., that the sub- 
ject of bankruptcy cannot properly be defined as ‘anything 
less than the subject of the relations between an insolvent 
or nonpaying . . . debtor, and his creditors, extending to 











Such was Story’s view also. ‘A 
law on the subject of bankruptcies in the sense of the 
Constitution is a law making provision for persons failing 
to pay their debts...’ 

“It is not necessary that the debtor have any property 


his and their relief.’ . . 


to surrender. One may resort to a court of bankruptcy 
though one has used up all one’s property or though what 
is left is exempt. . . 

“Tt is enough that in an omnibus proceeding between 
a nonpaying debtor on the one side and the creditors on 
the other, the debtor-creditor relation is to be readjusted 
or extinguished.” 


The situation in which the Water District finds 
itself in regard to its debts was further described to 
illustrate that its predicament would ordinarily be a 
proper one for the operation of the bankruptcy power, 
and inquiry was then directed to the question whether 
the position of a governmental unit requires a different 
conclusion. In answer to this inquiry emphasis was 
placed upon the fact that the consent of the state is re- 
quired before the bankruptcy provisions can become 
operative. With reference to this, Mr. Justice Car- 
DOzo said: 


“The question is not here whether the statute would be 
valid if it made provision for involuntary bankruptcy, dis- 
pensing with the consent of the state and with that of the 
bankrupt subdivision. For present purposes one may as- 
sume that there would be in such conditions a dislocation of 
that balance between the powers of the states and the 
powers of the central government which is essential to our 
federal system. . . To read into the bankruptcy clause an 
exception or proviso to the effect that there shall be no 
disturbance of the federal framework by any bankruptcy 
proceeding is to do no more than has been done already 
with reference to the power of taxation by decisions known 
of all men. . . The statute now in question does not dislocate 
the balance. It has been framed with sedulous regard to 
the structure of the federal system. The governmental 
units of the state may not act under this statute except 
through the medium of a voluntary petition which will 
evince their own consent, their own submission to the 
judicial power. Even that, however, is not enough. By 
subdivision (k), which is quoted in the margin, the peti- 
tion must be accompanied by the written approval of the 
state, whenever such consent is necessary by virtue of the 
local law. There is still another safeguard. By subdivi- 
sion (e) (6), the composition, though approved by the 
requisite majority, shall not be confirmed by the judge 
unless he is satisfied that ‘the taxing district is authorized 
by law, upon confirmation of the plan, to take all action 
necessary to carry out the plan.’ To cap the protective 
structure, Texas has a statute whereby all municipalities, 
political subdivisions and taxing districts in the state are 
empowered to proceed under the challenged Act of Con- 
gress, and to do anything appropriate to take advantage 
of its provisions.” 

Further emphasis was added to the point that the 
balance of the federal system is preserved by the re- 
quirement of the state’s consent, just as the state’s con- 
sent to taxation has been deemed adequate safeguard 
in the field of taxation. Concerning this, Mr. Justice 
CaRbDOzoO said: 


“To overcome an Act of Congress invalidity must be 
proved beyond a reasonable doubt. Sufficient reasons 
do not appear for excluding political subdivisions from the 
bankruptcy jurisdiction if the jurisdiction is so exerted as 
to maintain the equilibrium between state and national 
power. Persuasive analogies tell us that consent will pre- 
serve a balance threatened with derangement. A state may 
not tax the instrumentalities of the central government. It 
may do so, however, if the central government consents. . . 
Reciprocally, the central government, consent being given, 
may lay a tax upon the states. . . So also, interference by 
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tate with interstate or foreign commerce may be lawful 
unlawful as consent is granted or withheld. . . The pre- 


1ion tells us in summing up its conclusions that 
ptcy power and the taxing power are subject 
tations when the interests of a state are affected 

Let that test be applied, and the Act must 
held, for jurisdiction is withdrawn if the state does 
approve 





1 ‘:. 
Ke iil 


y their action 


Practical considerations were also thought impor- 
tant in their bearing on the question. As to these, the 
issenting opinion adds: 


“Reasons of practical convenience conspire to the same 
nclusion. If voluntary bankruptcies are anathema for 
overnmental units, municipalities and creditors have been 


1ught in a vise from which it is impossible to let them 
t. Experience makes it certain that generally there will 
at least a small minority of creditors who will resist 
position, however fair and reasonable, if the law does 
t subject them to a pressure to obey the general will. 
[his is the impasse from which the statute gives relief. 
“To hold that this purpose must be thwarted by the 
urts because of a supposed affront to the dignity of a 
tate, though the state disclaims the affront and is doing 
all it can to keep the law alive, is to make dignity a doubt- 
ful blessing. Not by arguments so divorced from the reali- 
ties of life has the bankruptcy power been brought to the 
present state of its development during the century and a 
half of our national existence. 

“The Act does not authorize the states to impair 
i1rough their own laws the obligation of existing contracts. 
\ny interference by the states is remote and indirect. . . 
\t most what they do is to waive a personal privilege that 

they would be at liberty to claim. . . If contracts are im- 
ired, the tie is cut or loosened through the action of 
court of bankruptcy approving a plan of composition 
inder the authority of federal law. There, and not beyond 
an ascending train of antecedents, is the cause of the 
npairment to which the law will have regard. . . Impair- 
nent by the central government through laws concerning 
inkruptcies is not forbidden by the Constitution. Impair- 
ment is not forbidden unless effected by the states them- 
selves. No change in obligation results from the filing of 
1 petition by one seeking a discharge, whether a public or 
1 private corporation invokes the jurisdiction. The court, 
not the petitioner, is the efficient cause of the release. 






In conclusion, Mr. Justice Carpozo observed that 
he Court was not faced with any question as to the 
power of Congress to enlarge the privilege of bank- 
uptcy to the states as well as to their local units. 

[he case as argued by Mr. Palmer Hutcheson for 
he petitioners, and by Messrs. David R. Wood and 
W. B. Lewis for the respondent. 





Criminal Law—Judgment, Sentence, Commitment 


The term of imprisonment after conviction on an in- 
dictment in the federal courts is determined by the judg- 
ment and sentence, and an addition by the clerk to the war- 
rant of commitment, that the imprisonment shall continue 
until payment of a fine also imposed, is void, notwithstand- 
ing that such practice is in accordance with a usage pre- 
vailing in the State, wherein the federal court is sitting. 

Since the addition is void, it is subject to collateral 
attack in another court. 


Hill v. United States, 80 Adv. Op. 849; 56 Sup. 
Rep., 760, 

In this opinion the Court dealt with a question as 

the effect of a variance between a judgment and a 

ommitment in a criminal case in the federal courts. 

Che relator was convicted in the federal court in Mary- 

land ittempting to evade and defeat payment of his 

federal income tax, and was sentenced to a fine and to 





imprisonment for 18 months on two counts (the fines 
to be cumulative and the imprisonments concurrent), 
and to pay costs. The clerk sent to the federal prison 
at Lewisburg, Pennsylvania, a commitment in sub- 
stantially the same words as the sentence, except that he 
added these words, “and in default of payment of said 
fines and costs, he shall stand further committed until 
payment of said fines and costs or until discharged by 
due process of law.” 

Towards the end of his term of 18 months, the 
relator petitioned the federal court in Maryland to 
strike out the words added by the clerk, contending 
that they were no part of the sentence. That court 
denied the petition, stating that the practice in force in 
the state courts is followed in the federal courts, and 
does not include in the judgment express direction that 
the defendant stand committed until the fines are paid, 
but that the clerk has instructions to include such pro- 
vision, unless otherwise directed. No appeal was taken 
from this ruling, made April 25th, 1935. 

On July 23, 1935, the relator filed a petition for 
a writ of habeas corpus in a federal court in Pennsyl- 
vania, alleging that his term had expired, and that his 
detention had become unlawful. That court granted the 
petition; the warden appealed. The Circuit Court of 
Appeals certified to the Supreme Court the following 
questions : 

“1. Was the provision in the commitment for im- 
prisonment for nonpayment of fine and costs which was 
inserted by the Clerk but not included in the sentence 
orally pronounced by the judge, (a) void? or (b) merely 
irregular? 

“2. Was the determination of the District Court on 
the petition to correct the commitment, a final judgment 
conclusive on the issue as to the validity of such commit- 
ment until reversed by appropriate proceedings for review? 

“3. Will habeas corpus lie in one court to correct 
the commitment of another court which certainly, defi- 
nitely, and specifically directs the imprisonment of relator 
for nonpayment of fine and costs on the ground that such 
provision was inserted by the Clerk, but was not the sen- 
tence orally pronounced by the Court? 


Answer to these questions was given in an opinion 
by Mr. Justice Carpozo. He pointed out that the 
word “orally” as used in the first and third questions 
is to be regarded as superfluous. In answer to the first 
question, the Court declared that the insertion by the 
clerk was void. Discussing this, and stating that the 
practice invoked in Maryland is without force of law, 
Mr. Justice Carpozo said: 


“A warrant of commitment departing in matter of sub- 
stance from the judgment back of it is void. .. Being void 
and not merely irregular, its nullity may be established 
upon a writ of habeas corpus. . . “The prisoner is detained, 
not by virtue of the warrant of commitment, but on account 
of the judgment and sentence.’ . . If the judgment and sen- 
tence do not authorize his detention, no ‘mittimus’ will 
avail to make detention lawful. 

“The argument is made that there is a practice in the 
Maryland District to make the commitment broader than 
the judgment, and that the practice should be given the 
quality of law. There is no such overriding virtue in 
usage or tradition. The court speaks through its judgment, 
and not through any other medium. It is not within the 
power of a judge by instruction to a clerk to make some 
other medium the authentic organ of his will. We are 
told that the instructions may be likened to a rule of court. 
They were not published; they were not reduced to writ- 
ing; they are lacking in the formal safeguards that pro- 
tect against mistake and perhaps against oppression. . 
There are times when settled usage is as efficacious as a 
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written rule to fix the forms of practice. .. A court will 
be cautious in applying such a doctrine where liberty is 
at stake. But here the traditional instructions have a 
defect more deep-seated than the absence of a writing. 
Taken at their face value, they fall short of the effect 
imputed to them. They do not profess to regulate the form 
or content of the sentence, which is to be recorded by the 
clerk without addition or amendment. They are aimed at 
the commitment, at that and nothing else, imparting to it 
a capacity, a superseding virtue, unknown to the law. 
Something more is needed than a few words of unrecorded 
talk between a judge and a prothonotary to compass that 
result.” 


The Court was further of the opinion that the rul- 
ing of the court in Maryland on the petition to amend 
the commitment was not a bar to the habeas corpus pro- 
ceeding in Pennsylvania. As to this, and concluding 
his opinion, Mr. Justice Carpozo said: 


“The effect of an order refusing an amendment is to 
be adjuged with due regard to the character and office of 
the thing to be amended. At the time of that order the 
relator was lawfully imprisoned, the term of eighteen 
months being still unexpired. At the time of this petition 
the term was at an end, and imprisonment from then on 
had been turned into a wrong. The commitment was 
neither better nor worse because of the ruling of the judge 
that he would let it stand as written. If void, it was still 
void; if valid, it had received no accession of validity. What 
was said by the judge in the course of his opinion may be 
significant as a precedent; it is ineffective as a bar. The 
writ of habeas corpus searches the record back of the com- 
mitment. It lays a duty on the court to explore the founda- 
tions, and pronounce them false or true. 

“We answer the questions submitted to us as follows, 
interpreting them, however, as explained in the opinion: 

“To the first question we say that the provision is 
void, 

“To the second question we answer ‘no,’ and to the 
third question ‘yes.’ ” 


The case was argued by Mr. Gordon Dean for the 
warden, and by Mr. Robert E. Lynch for the relator. 


Veterans Affairs—Regulations Prescribed Concern- 
ing Fees—Jurisdiction of State Courts 


The regulations prescribed by or pursuant to acts of 
Congress with respect to fees for services to veterans were 


not intended to affect the jurisdiction of state courts over 
fiduciaries. Accordingly, a state court having jurisdiction 


over the guardian of an incompetent veteran may fix the 
amount of an attorney’s fee for services in a proceeding 
for reinstatement of the veteran’s compensation, and is not 
bound by the federal regulations as to fees in such a case. 


Hines v. Stein, 84 Adv. Op. 707; 56 Sup. Ct. 
Rep. 699. 

This case dealt with a question as to the validity 
of a decree of a state court directing the respondent, 
as guardian of an incompetent veteran, to pay $100 
to an attorney for his services and expenses in connec- 
tion with the veteran’s estate. The respondent had ap- 
plied to a court of common pleas in Pennsylvania, 
which had jurisdiction over her as guardian, for per- 
mission to pay the sum, and the attorney had repre- 
sented the guardian in connection with a request for 
reinstatement of the veteran’s compensation of $100 
per month, which had been discontinued on the ground 
that the disability existed prior to enlistment. 

The petitioner, Administrator of Veterans’ Affairs, 
admitted the rendition of the services, and the reason- 
ableness of the charge, if not prohibited by law, was 
not questioned. He denied, however, that the guardian 





had authority to contract for the expenditure, and in- 
sisted that the application for permission to pay the 
fee was not according to law, and asked that the prayer 
be limited to actual expenses and a fee of $2.00. The 
court of common pleas decreed as prayed by the peti- 
tioner, and its decree was sustained on a further ap- 
peal. On certiorari, the Supreme Court affirmed the 
decree, in an opinion by Mr. Justice McREyNoLps. 

In affirming the decree, the Court considered the 
petitioner’s contention that Congress has made pro- 
vision, either directly or through valid executive orders, 
for the permissible fees for services of the type in ques- 
tion, and has inhibited payments other than as so pro- 
vided. 

The Court, however, was of the opinion that the 
restrictions cited by the petitioner do not operate to 
impose restrictions on state courts in respect of guar- 
dians appointed by them. In reaching this conclusion, 
Mr. Justice MCREYNOLDs said: 


“It is true that the provisions cited place general 
restrictions upon the feees of attorneys in connection with 
pension matters and prescribe the method of payment. But 
we find nothing in any of these Acts of Congress which 
definitely undertakes to put limitation upon state courts in 
respect of guardians or to permit any executive officer, 
by rule or otherwise, to disregard and set at naught orders 
by courts to guardians appointed by them. Conflict in 
respect of such matters between state courts and the federal 
government, its officers or bureaus would be unseemly, 
perhaps extremely unfortunate. And in the absence of 
compelling language, we cannot conclue that there was 
intention to create a situation where this probably would 
occur. 

* * 

“Nothing brought to our attention would justify the 
view that Congress intended to deprive state courts of 
their usual authority over fiduciaries, or to sanction the 
promulgation of rules to that end by executive officers or 
bureaus. 

“The broad purpose of regulations in respect of fees 
of those concerned with pension matters is to protect the 
United States and beneficiaries against extortion, imposi- 
tion or fraud. . . . Dangers of this character are not to 
be expected in connection with the orderly exercise of 
authority by state courts over appointees properly entrusted 
with pension funds. The purpose in view is for considera- 
tion when the true meaning of statute or rule is sought.” 


The case was argued by Messrs James T. Brady 
and Edward E,. Odam for the petitioner, and by Mr. 
David A. Reed for the respondent. 


Signed Articles 


As one object of the AMERICAN Bar ASSOCIATION 
JouRNAL is to afford a forum for the free expression of 
members of the bar on matters of importance, and as the 
widest range of opinion is necessary in order that differ- 
ent aspects of such matters may be presented, the editors 
of this JoURNAL assume no responsibility for the opin- 
ions in signed articles, except to the extent of express- 
ing the view by the fact of publication, that the subject 


treated is one which merits attention. 
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Among Recent Books 











. are in, or close to, the days of summer non- 
professional reading. Lawyers are busy men, 
th 


without much time for books outside their own 

Still, as Goethe remarked, “time is endlessly 

ng,” and usually we can find the few minutes or 
uired for anything we really desire to do. 

sad to think of a lawyer who is a graduate 

1 university in liberal arts, and of a university law 





nd who ends an industrious, honorable, and 


fe with the reflection that in the last twenty- 

rs he has not a serious book. I am not 

f a heavy An older lawyer may 

unger lawyers of two things, sometimes for- 

tte First, that it is easier to read a long history 
graphy than a short one, as the transitions are 

ess abrupt, and the story (from the wealth of detail ) 
to follow. Also, when a writer begins to con- 
material, it is the interesting little touches that 
Therefore, do not shrink from attacking the 

lumes of R. E. Lee: a Biography, by Douglas 
Southall Freeman (Scribner’s, 1934-5), the life of a 
‘reat and noble American Second, when you are 
, after a hard day’s work in court or office, or 
iting for a client, do not be too sure that the thing 
relaxation is to read some light magazine 
\s a matter of fact you need to be at your best, 
of life and zest, up, on your toes, to enjoy 

1 good mystery story or romance. They are 
sted on a jaded mind. Try the essential part of the 
a vacation in the country,—a complete 
you are fatigued with overmuch professional 
read—but you had better pick this out your- 
don’t have it too easy. Dean Wigmore 
rs tell me that Major General Harbord’s The 
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n Army in France (Little, Brown and Co., 
1936) is in the very front rank of books about the war, 
clear, generous, interesting. Opening the book (632 


e it random, I come on an account of the “leave 


It was early seen that a system of leaves and 
ighs was necessary, differing from anything 
e American Army had ever known. Occasional 

from military duties in the interest of 
rale and health in the prolonged struggle of 
the World War was almost as necessary as proper 

supply The irritating feature to the A. E. F. 
was that Paris was not the center of a leave area— 

he one place to which they all wished to go. The 

rst general area selected was Savoie, because it 
was one of the noted play places of the world. 

Everything was done to make the soldier happy, 


Cast 











ept to let him go to Paris. The system 
a great success from the standpoint of the 
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G. H. Q. The majority of the soldiers | think 

agreed with them.” 

A chapter-ending may be quoted; the date is May 
31, 1918: 

“For fifteen centuries the Marne has been the 
path of invaders from the east marching on Paris. 
Julius Caesar himself marched down it to the paci- 
fication or destruction of the Belgae before the 
Christian era. Clovis in that valley had defeated 
a Roman general in the last battle for an Empire 
that had already fallen. In and along this valley 
had been fought Joffre’s great Battle of the Marne 
which saved Paris. Troops were now again gather- 
ing for the defense of Paris. This day’s American 
invasion of the Marne Valley, the Holy Land of 
French arms, is told in song and story in both 
French and English. The Associates with mem- 
ories crowded by four years of war may forget it, 
but Americans will not.” 

And of the Battle of Soissons, July 18-19: “As 
a feat of arms, the accomplishmegt of the Sec- 
ond Division in the battle of those two days is not 
surpassed, in my judgment, by any other in the 
annals of our Army and Marine Corps.” 

The enemy never advanced again. 


Small books, that may be read at a sitting, are 
treasures for busy lawyers. Let us look at James M. 
Barrie’s incomparable Farewell Miss Julie Logan (103 
pages, Scribner’s, 1932,) which you perhaps read as a 
Christmas story, but you should have a copy of your 
own, and a few on hand all the time to give your 
friends. While you are ordering these (booksellers 
never keep anything on hand except the very latest 
sensations,) ask also for a dozen copies of Barrie's 
address to the students of St. Andrews University when 
he was elected Rector. It is published in the form of a 
little book with the title Courage (49 pages, Scribner's, 
1922 and thereafter.) It is well named; for Barrie 
read to the young men the two letters he had from 
Henley and Captain Scott of the Antarctic, the former 
telling how things were with him when he wrote /n- 
victus, and the latter scribbled with a lead-pencil in a 
lonely tent, with death at the door for those brave 
men. It appears that Sir Frederick Pollock wrote 
a book on Spinoza more than fifty years ago (it is now 
out of print,) and so he was the natural selection for 
writing about the philosopher in the “Great Lives” 
series (143 pages, Duckworth, 1935.) This is a life, 
not an account of Spinoza’s doctrines. It is interesting 
to note that the “most learned and impartial of Spinoza 
scholars” of our day was a Jesuit, who died very re- 
cently with his work unfinished. But all creeds and 
nations unite in honoring this Jewish thinker who was 








expelled from his synagogue at an early date for 
heterodoxy. Another small book (176 pages) is 
The Massacre of Glencoe, by John Buchan (Putnam’s, 
1933.) Probably you have read the outline of this 
matter in Macaulay, but the able writer who is now 
governor-general of Canada makes it live again. He 
tramped the glen and the surrounding mountains to 
understand the setting of the dreadful story, and he 
sets down his facts and findings without extenuation. 
Phosphor Mallam has compiled The Donkey Book: 
An Anthology (Methuen, 1935) in “praise and honor” 
of the ass. In 133 pages the reader will find old 
friends,—Balaam’s ass, Sancho Panza’s Dapple, Steven- 
son’s Modestine, and many others. There is a sympa- 
thetic and appreciative 34-page introduction. A short 
preface re-tells a good legal story from Demosthenes. 
Ada (Mrs. John) Galsworthy’s “The Dear Dogs” 
(Heinemann, 1935) will please dog-lovers; and there 
are many pictures and several little intimate references 
to her husband, as when their Dartmoor farmer was 
asked what work Mr. Galsworthy did: “’E don’t du 
no work; I see ‘im sittin’ all th’ mornin’ in an arm- 
chair, pen in ’is hand, like.” Rrou, by Maurice 
Genevoix, is a cat-biography, in a class by itself. This 
French book, well and freely translated (Minton, Balch 
& Co., 1932) does not make a cat into a four-footed 
human being, with human thoughts and such qualities 
as pity, gratitude, affection. This is a book in a thou- 
sand, equal to Bambi. The conclusion is wholly un- 
expected, but convincing beyond doubt. . . Deserts 
on the March, by Paul B. Sears (231 pages, University 
of Oklahoma Press, 1935) tells the story of the soil and 
what has happened to it. This small book is as good 
reading as any detective story. William E. Dodd's 
Lincoln or Lee (177 pages, The Century Co., 1928) 
re-tells and sums up the conflict of the States, in the 
form of a quesfion which may never be answered. It is 
a fascinating study, by a great historian. . . Profes- 
sor Dodd is now Ambassador to Germany. His former 
students in history have honored him with a book of 
essays (University of Chicago Press, 1935.) Two titles 
may be given as samples, “Some Problems Facing 
Joseph E. Johnston in the Spring of 1863,” by Major 
Sanger, and “Salmon P. Chase and the Nomination 
of 1868,” by Professor Donnal V. Smith. .—. John 
Masefieid’s Gallipoli (Heinemann) was first \pub- 
lished in September, 1916, and it has been printed 
many times since. It surely cannot be that any- 
thing finer has ever been written about any war. 
There is in it the agony of a great poet striving to let 
men of all nations understand that in this desperate 
emprise his countrymen failed in nothing that makes 
life noble. Let us look for a moment at the embark- 
ation of the troops from the island of Lemnos, in the 
Aegean Sea, where the Greeks said that Hephaestus, 
the lame god of the forge, was born, over against Troy: 
“The land of Lemnos was beautiful with 
flowers at that season, in the brief Aegean spring, 
and to seawards always, in the bay, were the ships, 
more ships, perhaps, than any port of modern 
times has known; they seemed like half the ships 
of the world. . . No such gathering of fine ships 
has ever been seen upon this earth, and the beauty 
and the exultation of the youth upon them made 
them like sacred things as they moved away. 
All was beautiful in that gladness of men about to 
die, but the most moving thing was the greatness 
of their generous hearts. As they passed the 
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French ships, the memory of old quarrels healed, 
and the sense of what sacred France has done and 
endured in this great war, and the pride of having 
such men as the French for comrades, rose up in 
their warm souls, and they cheered the French 
ships more, even, than their own.” 


But it was to be in vain. “In this campaign we 
were to taste, and be upon the brink of, victory in every 
battle, yet have the prize dashed from us, by some 
failure elsewhere, each time.” A few weeks ago, 
a young lawyer whom I know, with a little taste for 
admiralty law, was re-reading Richard H. Dana Jr.’s 
Two Years Before the Mast (Houghton Mifflin, 1911.) 
The brig Pilgrim sailed from Boston in 1834 on Dana’s 
first voyage. I was not surprised when my young 
friend followed up Dana with the Odyssey, iin Butcher 
and Lang’s translation ( Macmillan.) . . . Milton’s early 
Latin poems have been translated admirably, with 
notes, by Walter Skeat (Oxford University Press, 
1935) ; there is much autobiography in them, and we 
treasure each least word of “the third among the sons 
of light’ . . . Everybody has read or is reading three 
books about the Europe of today,—Walter Duranty’s 
I Write As I Please (Simon and Schuster, 1935,) 
John Gunther's Inside Europe (Harper’s, 1936,) and 
Negley Farson’s The Way of a Transgressor (Har- 
court, Brace, 1936. ) They are, of course, “thrillers” 
in every sense, but a competent authority tells me that 
their facts can be depended on. They are all essentially 
first-personal, which is just what the reader wants; 
as when he meets an intelligent friend, careful about 
his“ facts, after a life-and-death experience. . . John 
Dickinson, assistant attorney general of the United 
States, a New Deal legal ace, who wrote Administrative 
Justice and the Supremacy of Law in 1927, has now 
published a small book (239 pages) on “economic facts 
and factors” of present-day America, Hold Fast the 
Middle Way (Little, Brown, and Co., 1935.) . . . On 
the other hand (not to play favorites,) James Truslow 
Adams, the eminent historian, in The Living Jefferson 
(403 pages, Scrilmer’s, 1936,) ends a noteworthy his- 
torical study with the expression of an opinion that 
present-day national policies tend towards a dictator- 
ship, though not of purpose. Lawyers may per- 
haps read one, but not both, of these books. If one 
only, why not read that which gives the other side? 

; “Orthodoxy is my doxy; heterodoxy is the 
other man’s doxy.” The Pickwick Papers came 
out a hundred years ago, and Dickens’ publish- 
ers have issued in commemoration a delightful vol- 
ume, well printed, on good cream-white paper, 
about the various characters of the immortal book, 
all done by different hands, with true Dickensian 
lightheartedness (A Pickwick Portrait Gallery; Lon- 
don: Chapman & Hall, Ltd.; New York: Charles 
Scribner’s Sons, 1936). . . Dean Wigmore also 
recommends two books by a Scotch doctor (all of whom 
have always had a marvelous ability to write )—Halli- 
day Sutherland’s The Arches of the Years (reminis- 
cences of medical service in the war (naval) and in a 
hospital for mental cases, etc.), and A Time to Keep 
(also autobiographical ; there is a law-suit in this vol- 
ume) (William Morrow and Co., 1934). . . A fascinat- 
ing but terrible book is “Libel!’’ (123 pages, Heine- 
mann, Dec., 1934) a play which had a long run in New 
York last winter. It was written by a barrister named 
Wool, and the entire setting is in an English court- 
room. No better guide could be had for what takes 
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lace in the course of an English trial. . . The summer 
before us, and a rainy Sunday on the porch of a 
ummer cottage has no terrors for the man with a book. 
C. Py ae 
une 8, 1936. 


Neutrality: The Napoleonic Period, by W. Alison 
llips and Arthur H. Reede. New York: Columbia 
niversity Press. 1936. Pp. 303. $3.75.—As evi- 
ence for the now frequently asserted statement to the 
ffect that “it will be impossible for the United States 
keep out of any major European war”, the failure of 
s country to remain neutral during both the Napole- 
and World War upheavals is usually cited. Within 

e last year the country has been deluged with literature 
the 1914-17 neutrality period, and therefore it is 
ninating to turn to the less familiar tale of how 
United States struggled for 17 years, from 1793 
1812, to avoid belligerency, only to succumb at last 
the pressures which forced us into the second and 
entirely futile conflict with Great Britain. The intri- 
ate story of those 17 years is told in detail by Profes- 
or Phillips in Part One of this volume which is the 
second in the remarkable series of four on neutrality 
which has been published at Columbia under the guid- 
ince of Professor Philip C. Jessup. In Part Two, Mr. 
Reede undertakes the unusual and difficult task of as- 
essing the commercial balance sheet of the neutrality 
period, not only for the United States but for the Euro- 
pean neutrals as well, endeavoring to ascertain whether 
neutrality “pays”. Would that all those who hope for 
. foreign war in order to make money could read his 
onclusions on the illusory nature of neutral profits! 
In 1793, when revolutionary France became at 

var not only with England but with virtually the whole 
of Europe, as in 1914 the United States attempted to 
protect what it regarded as its neutral rights, mainly 
those concerning trade, in the face of assaults by two 
powerful belligerents who were engaged in desperate 
ombat with each other and who did not hesitate to 
go to extreme lengths of retaliation in order to over- 
come the enemy. These acts of retaliation, such as the 
Berlin and Milan decrees issued by Napoleon and the 
British Orders in Council of 1807, fell heavily upon 
neutral commerce in much the same way as did British 
nd German retaliatory acts from 1914 to 1917. One 
the most instructive features of Professor Phillips’ 
ccount is the parallel he draws between the situations 
n these two great war periods and in the way he 
lemonstrates how little new there is “under the sun” 
when it comes to this neutrality question. The Britain 
1793 like the Britain of 1914 claimed to be fighting 
on behalf of “civilization” and thus “justified” her 
highhanded efforts to stifle neutral trade with the 
Continent, while Napoleon, later, when minimizing 
neutral claims, declared that there “ought to be no 
neutrals” in a war of “principles”. Also, as in 1914 
the British employed the familiar “changed conditions” 
irgument to uphold their interferences with neutral 
trade. Though the impressment of seamen was an 
aggravating issue between England and the United 
States, the major resentments and controversies arose 
over commerce. With neutrals striving to safeguard 
not only “normal” trade but swollen wartime business 
ind with belligerents quite naturally working to cut 
iff supplies to the enemy, clash between neutral and 
belligerent powers was as inevitable as the interests of 
belligerents and neutrals were irreconcilable. What oc- 
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urred after 1793 was much like what happened after 
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1914: the United States was engaged in constant argu- 
ment with both belligerents, and as Professor Phillips 
clearly shows, the twin neutral aims of protecting trade 
and staying out of war are almost incompatible. The 
lessons of 1793-1812 had to be relearned in 1914. 

In the earlier period, however, the United States 
did not hold one belligerent to “strict account” as we 
did Germany in 1916 while toning down our protests 
to the other, but prosecuted our claims vigorously 
against both sides, engaging in “limited war” with 
France in 1798 and finally becoming a full fledged bel- 
ligerent against England in 1812, though at that time 
there were many who felt we should fight both Britain 
and France. Ironically enough the British Orders in 
Council which were the ostensible reason for our going 
to war were repealed on the very day on which the 
war declaration became effective, but there were no 
cables or radio to prevent a situation so ludicrous and 
so tragic. Perhaps of greatest interest in the book, 
in view of current schemes to stay out of war by em- 
ploying embargoes to curtail our trade with belligerents 
and so to minimize the sources of friction, is the sec- 
tion dealing with Jefferson’s drastic embargo of 1807, 
which was later followed by the Non-intercourse act. 
Vast suffering in the United States was caused by this 
measure which was designed to force the British to 
terms but which failed in its object largely because the 
Latin American market was suddenly opened to British 
manufactures (p. 178). This is a good case in point 
for Professor Jessup’s own thesis that there must he 
solidarity among neutrals if the embargo weapon is 
to be effective against belligerent tactics. It is interest- 
ing to speculate upon what might have happened had 
the embargo succeeded in bringing the English . to 
terms. Perhaps the obnoxious orders would have been 
repealed, and perhaps there would have been no war, 
though it is to be remembered that desire for territorial 
gain had much to do with precipitating the 1812 con- 
flict. EEmbargoes might help to preserve neutrality 
provided the country will stand for the trade loss and 
dislocation necessarily involved. The effect of the 
1807 embargo was ruinous to many parts of the na- 
tion and the angry clamor forced a modification after 
about a year. Would an embargo nowadays with- 
stand the pressure in any better fashion? 

In regard to important topics of this sort the 
record of the Napoleonic years as unfolded by Professor 
Phillips is invaluable for anyone at all concerned with 
American neutrality policy. A novice in matters of in- 
ternational law and diplomatic history might find the 
volume confusing, due to the wealth of detail concern- 
ing the numberless decrees, court decisions and diplo- 
matic notes, but the frequent summaries and conctu- 
sions at successive stages should be more than clear 
to all. 

In his section of the work, which is followed by 
some interesting tables on the extent of neutral busi- 
ness in various commodities, Mr. Reede pounces upon 
Jefferson’s famous dictum that “the new world must 
fatten on the follies of the old” and demonstrates that 
though a foreign war may bring easy profits to a few 
elements in the nation, the gains to the country at large 
are more imaginary than real and that even those who 
do seem to profit may well lose all in the post-war 
depression. As he says on p. 241, “It would seem that 
the gains from the carrying trade, the expansion of 
shipbuilding, and the extraordinary demands for cer- 
tain products were necessarily transitory, except inso- 
far as they were capable of building up capital for use 
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in other lines. In any event, whether or not one is 
able to maintain one’s neutrality to the end, the de- 
flection of capital to the type of industries that flourish 
most in such times, appears bound to leave in its wake 
economic maladjustments.” The myth that neutrality 
brings lasting benefits and prosperity is thus neatly 
exploded, with exact figures to prove the point. Un- 
happily, even after 1921 and 1929, most people prefer 
to snatch at immediate profits rather than to regard 
their true and long-run interests. 
Payson S. WIL, Jr. 
Cambridge, Massachusetts. 

Handbook, 1935-1936, by 
Robert H. Montgomery. New York: Ronald Press 
Company, 1935. Pp. xix, 1034. $10.00.—Like pre- 
vious income tax handbooks by the same author, this 
volume gives a sound, well- edited and comprehensive 
outline of the subject. Considering that it is a manual 
and not a detailed treatise, it is remarkably compre- 
hensive both as regards theoretical treatment and the 
citation of authorities. It combines very usefully the 
viewpoint of the tax accountant and the tax lawyer. 
The author, with the same vigor he has shown in his 
other books, expresses his personal opinion regarding 
a number of Government rulings and policies. When 
the author is merely expressing his own opinion, rather 
than stating a settled point of tax law, that fact is 
made plain, so that the author’s independent attitude 
adds freshness to the book without detracting from its 
reliability. 


Federal Income Tax 


Rospert N. MILLER. 
Washington. 


The Art of 
Wellman. 4th ed., 


Cross-Examination, by Francis L. 
1936. New York: The Macmillan 
Company. Pp. 479. $5.00.—This volume is the fourth 
edition of Francis L. Wellman’s book. There are, in 
the order named, portraits of Mr. Wellman, Sir James 
Scarlet, Rufus Choate, Jeremiah Mason, Henry W. 
Taft, Delancey Nicoll, Charles O’Conor, Max D. 
Steuer, Emory R. Buckner, Thomas Lord Erskine, 
3enjamin F. Butler, John B. Stanchfield, Herbert C. 
Smyth, Lee Parsons Davis, Lloyd P. Stryker, George 
W. Whiteside, Joseph H. Choate, William A. Beach, 
Sir Charles Russell, George Z. Medalie, Charles H. 
Tuttle and Martin W. Littleton. There is a foreword 
by John W. Davis. There are 475 pages dealing with 
cross-examination, a practice which, when much in- 
dulged in, either makes the case against you much bet- 
ter or much worse, usually much worse. 

The book is interesting, as any book must be 
which deals with people and their relations with other 
people, particularly when one personality impinges on 
another. 

Mr. Wellman points out what every student 
knows, the general unreliability of oral testimony—an 
honest man’s imperfect observation of events and his 
inability to recall them with accuracy. This treatment 
could very well be supplemented by rereading Moore 
on Facts, one of the few entertaining law books ever 
written. 

As long as facts have to be proved by oral testi- 
mony there are bound to be cross-examinations and 
cross-examiners. As long as human memory is in- 
exact and colored by interest, there must be a way to 
get the whole truth out. Cross-examination is at best 


time it has worked. 
than the thing itself, 


a makeshift, but for a very long 
Perhaps it is the fear of it, rather 
that helps a witness abstain from perjury. The bene- 
fit of cross-examination is usually exaggerated. Many 
experienced advocates feel that however skillfully done, 
it is more often than not, a dangerous waste of time 
Usually we hear only of the occasions when it works 
spectacularly. The more frequent times when it does 
not work at all, or in reverse, are allowed to rest in 
peace. Doctors bury their failures, cross-examiners 
keep silent about theirs. 

The chapter contributed by Mr. 
good advice. 


Buckner is full of 


To learn cross-examination by a book is like 
taking a correspondence course in golf or “How to 
fool the batter” or “How to play the piano” by mail. 
The only way to learn to do things is to do them and 
by keeping on doing them one acquires a certain facility. 
After all, the art of cross-examination is a specialized 
variety of the art of handling people. This cannot be 
learned from a book, but good models may be helpful. 
Mr. Wellman is conscious of the inadequacy of a 
transcript to portray what actually happens. No 
printed page can reflect the spoken drama. Few plays 
read well. Perhaps it is this that makes the extracts 
from cross-examinations rather hard going. 

The provincial lawyer, sitting in his shirt-sleeves 
with his feet on his desk, is likely to be vaguely irri- 
tated by this book. He will perceive a certain con- 
descension and insularity about it that he will not like. 
So also a sensitive idealist will be disturbed by what 
may seem to him to be an emphasis on success, almost 
a glorification of smartness, but maybe a sensitive 
idealist deserves everything he gets.* He may, per- 
haps unfairly, feel inclined to retaliate by quoting the 
lines : 

“All thieves who could my fees afford 
Relied on my orations, 
And many a burglar I’ve restored 
To his friends and his relations.” 


But, in spite of all this, and of an uninspired style, 


Mr. Wellman’s book is entertaining. If one has a 
taste for court room anecdote, reading it is like listen- 
ing to a wise old lawyer spinning yarns 

EpwarpD S. Rocers. 
Chicago. 





*See review of Irving Goldstein’ s Trial Technique by “Pro- 
fessor Morgan, 49 Harvard Law Review (June 1936) 1387, 
1389 : 

“Intended as a lawyer’s book, it will in all probability be 
read only by lawyers and those who would be lawyers. And 
fervent prayers that the book be read by no others should be 
raised by those who want to believe, and want others to believe, 
that a law suit is a proceeding for the discovery of truth by ra 
tional processes. If only some lawyer could rise up and honestly 
denounce Mr. Goldstein as a defamer of hi profession! If only 
Mr. Goldstein himself had written his book as an exposition 
of the evils inherent in our adversary system of litigation! If 
only a reviewer could assert that this book is a guide not to 
the palaces of justice but to the redlight districts of the law! 
But a decent respect for truth compels the admission that Mr 
Goldstein has told his story truly. He has told it calmly, with- 
out pretense of shame, and (God save us!) without the slightest 
suspicion of its shamefulness. He has shown by his own un- 
perturbed frankness with what complaisance the profession, 
which would smile the superior smile of derision at the sug 
gestion of a return of trial by battle of bodies, accepts trial by 
battle of wits. In all innocence, he has produced a document 
which is a devastating commentary upon an important aspect 
of our administration of justice.” 
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Leading Articles in Current Legal Periodicals 


Bar Review, May (Ottawa, Ont.)—Recent 


1 of the Renvoi in Matters of Personal Status, 


| 


rman Bentwich; Conflict of Laws in Auto- 


ile Negligence Cases, by Angus C. Heighington, K.C.; 
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An 


iigration Act and Limititations Upon Judicial 


by Maxwell Cohen; John Almon Ritchie, 
Right Hon. Sir Lyman P. Duff; Mr. Justice 


of Cincinnati Law Review, May (Cincin- 
Revival of Mortgages, by Charles C. White; 
hod in Recent Constitutional Cases, by James 


a Law Review, June (New York City )—Dele- 
wers and Judicial Review: A Study in Com- 
uw, by Sidney P. Jacoby; The Nonresident 
blem in Federal Taxation of Income, by 
B. Angell; Comparative Aspects of the 


erican Offer-And-Acceptance Doctrine, by 


Nussbaum 


mmercial Law Journal, June (Chicago, Ill.)—Cor- 


Hearing 


dwards; i 
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lal n 
(JKianoma, 
Frank E. Trobaugh. 


Chica 
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System, by 


xO 


oOurnai 
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nd the Practice of Law, by I. Maurice Wormser ; 


Law Lists in Washington, D. C., by John B. 
ulings Relating to Law Lists and Lawyers in 


by Henry L. Fist; Office Systems for Attorneys, 


of Criminal Law and Criminology, May-June 
Modern Penal Code, by Jerome Hall; Jury 
Francois Gorphe; Vignettes of the Criminal 


ourts, by Charles C. Arado; Houses of Correction, by 
Austin Van der Slice; Prison Case Work, by Maxwell 
erome Papurt; Cryptography, by Don L. Kooken; Char- 
cteristics Fired Bullets, by Charles M. Wilson; Police 
Microanalysis, by Mr. Edwin O'Neill. 
Dickinson Law Review, May (Carlisle, Pa.)—The 
itribution of Chief Justice John W. Kephart to the Law, 
Ruby Vale; Greetings from the Superior Court to 
Chief Justice Kephart, by William H. Keller; Appellate 
Court Decisions on Constitutional Issues, by John W. 
Kephart; The Law Schools’ Part in Excluding the Unfit 
m the Bar, by John W. Kephart; Unauthorized Practice 
Law, by John W. Kephart. 








Law Review, June (Cambridge, Mass.)— 
Joctrine of Consideration to be Abolished from 
Law? by Lord Wright; The 1935 Amend- 


ts of the Railroad Bankruptcy Law, by Leslie Craven, 


er; Taney and the Commerce Clause, by Felix 
Power of the Supreme Court to Make Rules 
Procedure, by Charles E. Clark. 
Law Journal, May (Lexington, Ky.)—Spe- 
il Legislation, by Lyman H. Cloe and Sumner 


he Seventeenth Century Justice of the Peace in 


James R. McVicker; Madison’s Theory of 


view, by Robert M. Burns; The American Law 


estatement of the Law of Contracts Annotated 


Kentucky Decisions (Concluded), by Roy Moreland; 


Public 


] 


Service Commission of Kentucky, by Orba F. 


Traylor 1 Roy H. Owsley; Housing Legislation in Ken- 
icky, by Byron Pumphrey. 

Micl Law Review—May (Ann Arbor, Mich.) 

ry} Ef f Impossibility Upon Conditions in Wills, by 
ewis M. Simes; The Right of Appeal in Criminal Cases, 
vy Lester Orfield; Attack on Decrees of Divorce II, by 
Albert C. Jacobs. 

Minnesota Law Review, June (Minneapolis, Minn. )— 
Removal from Public Office in Minnesota, by Edward G. 
ennings; The Rule Against Retroactive Legislation: A 
sasic Princi of Jurisprudence, by Elmer E. Smead. 

Notre Dame Lawyer, May ( South Bend, Ind. )—War’s 
ossible Effect on Clients, by James Joseph Kearney; Con- 
ision of the Terms “Proximate” and “Direct,” by Ralph 
S. Bauer; The American Law Institute’s Restatement of 

Ww Agency with Annotations to the Indiana Deci- 


f Pennsylvania Law Review, Tune ( Phila- 





delphia)—The Effect of the Decision in the Sugar Insti- 
tute Case upon Trade Association Activities, by William J. 
Donovan; The Patentable Invention, by James Hogg 
Austin; A Federal Administrative Court, by Louis G. 
Caldwell. 

Rocky Mountain Law Review, April (Boulder, Col. )— 
Proposals to Restrict Judicial Nullification of Statutes, by 
Lynn I. Perrigo; Impossibility as a Defense in Contracts, 
by James D. McGuire; Suicide While Insane as a Defense 
to Life and Accident Policies, by J. Hartley Murray; Early 
Interpretation of Colorado’s Guest Statute, by Don 
Robertson. 

Proposed Federal Rules of Civil Procedure 
(Continued from page 451) 


made by the court presents a problem which is not 
clear to me, however my colleagues may feel. We 
are making an advance, in my judgment, in treating 
all court cases similarly and by assimilating the 
review to the old chancery review.“ Is it not pos- 
sible that there would be a gain in simplification in 
the results achieved by making the review of all 
cases, jury waived as well as equity cases, similar 
and substantially like the present review at law? 
Certain of the provisions as to parties may still 
cause difficulty. Some members of the Committee 
felt that the continuance of the concept of the real 
party in interest might perpetuate the confusion 
that term has caused under the code, and specific- 
ally the question of suits made by assignees of 
patent claims may cause future difficulties, as they 
have already in federal litigation.“ Patent lawyers 
in particular may be able to do a real service in 
clarifying this problem. The requirement that the 
names of parties who should have been joined and 
the reason for their omission be stated®* may per- 
haps, in the light of the old case of Gilman v. Rives," 
throw doubt as to the validity of the judgment ren- 
dered in a case where the requirement has not been 
fulfilled. These are but illustrative of the type of 
problems which are inherent in the adoption of the 
new rules. I will venture the prophecy, however, 
that upon these and kindred matters the bar of the 
country will not be silent and that the Committee 
will have the pleasant, if onerous, task of dealing 
with literally thousands of suggestions from our 
colleagues of the profession. At any rate I hope so. 





64. Rule 68, Federal Rules of Civil Procedure, with note 
thereto; supra note 37. 

65. Rule 24, Federal Rules of Civil Procedure; Clark and 
Moore, supra note 4, at p. 1311; Eagleton, supra note 4, at p. 
412; cf. Crown Dye & Tool Co. v. Nye Tool & Machine Works, 
261 U. S. 24, 43 S. Ct. 254, 67 L. Ed. 516 (1923) ; Independent 
Wireless Telegraph Co. v. Radio Corp. of America, 269 U, S. 
459, 46 S. Ct. 166, 70 L. Ed. 357 (1926), noted in (1926) 20 III. 
L. Rev. 726, (1926) 4 Tex. L. Rev. 385, and (1926) 35 Yale 
L. J. 1018. 

66. Rule 26, Federal Rules of Civil Procedure. 

67. 10 Pet. 298. 


Binder for Journal 


The JouRNAL is prepared to furnish a neat and serviceable 
binder for current numbers to members for $1.50. The price is 
merely manufacturer’s cost plus expense of packing, mailing, 
insurance, etc. The binder has back of art buckram, with the 
name “American Bar Association Journal” stamped on it in gilt 
letters. Please send check with order to JourNat office, 1140 
N. Dearborn St., Chicago, Il. 
















Paes red 



























FEDERAL ADMINISTRATIVE ACTION AND JUDICIAL 


REVIEW 


Present Proportions of Administrative Branch of Government the Result of Steady Growth 
from Early Days—Increasing Burden Thrown on this Branch by Federal Legislation 
—Early Lack of Provision for Independent Review of Administrative Action— 
Later Attempts to Deal with the Problem—Solution Is in the [¢stablishment 
of a Single Enlarged Specialized Court Which Will Combine Certain [x- 
isting Specialized Courts, with Additional Jurisdiction over Certain 
Other Cases.* 


By Cor. O. R. McGuire 


Chairman of the Committee on Administrative Law of the American Bar Association 


Kentuckian—not officially as Counsel to the 
Comptroller General of the United States for the 
reason that | am here as a private individual and 
what I shall say is entirely without official signifi- 
cance. Also I am not to be understood as speaking 
officially as Chairman of the Committee on Admin- 
istrative Law of the American Bar Association for 
the reason that I have not had time to consult with 
the members of my Committee or with the Execu- 
tive Committee of the American Bar Association 
with respect to what I am going to say and it might 
be possible that there would not be entire agree- 
ment therewith. Instead—with a keen sense of that 
individualism which has characterized Kentuckians 
since the days our forefathers trekked across the 
Alleghenies and wrested from the savage Indians 
this magnificent Commonwealth—I intend to con- 
sider with you certain problems of our Federal gov- 
ernment in its relation to its citizens which have 
been maturing during the course of many years. 
Preliminarily, may I remind you that the basic 
law in this Country is the Constitution of the 
United States—which is both our Magna Carta and 
Bill of Rights. This great document is a milestone 
in the progress of human relations. It was not 
handed to us as were the Mosaic Code, the Code 
of Hammurabi, the Twelve Tables of Rome, the 
Justinian Code, or even the Napoleonic Code nor 
was it wrung from a despotic king as were Magna 
Carta and the Petition of Right. On the contrary, 
the men of 1787 who met in Philadelphia in an 
attempt to bring some order out of the govern- 
mental chaos then confronting the American peo- 
ple, came from the firesides of twelve of the thirteen 
states and they drew upon their combined knowl- 
edge of the governmental systems of recorded his- 
tory—accepting those principles which had been 
proven sound by the experience of the ages and re- 
jecting those unsuitable to our condition of affairs. 
Also, may I remind you that many of the men 
who drafted both the Declaration of Independence 
and the Constitution were lawyers, steeped in the 
traditions of the Common Law and thoroughly 
familiar with the English government in practice. 


| PURPOSE to speak frankly to you today as a 


*Address delivered before the 1936 meeting of the State 
Bar Association of Kentucky 
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It is not without significance in this connection that 
there had been sold in the American Colonies more 
copies of Blackstone’s Commentaries upon publica- 
tion in 1765 to 1769 than were sold in England 
during the same period. Moreover, some of these 
men had studied law in the Inns of Court and were 
familiar with the struggles between the Kings ol 
England and Parliament, particularly the House of 
Commons as representatives of the people. No 
doubt these men of 1787 knew—what most of us 
have forgotten—of the fearless attitude of Lord 
Chief Justice Coke in opposing King James in his 
attempts to arrogate to himself both the legislative 
and the judicial power of the British government 
and that even when deserted by his time-serving 
associates, Coke had refused to be interrogated in 
advance as to what would be his decision in a hypo 
thetical case and had stood alone in answering that: 
“When the case happens, I shall do that which 
shall be fit for a judge to do.” 

In other words, the men who showed their wis- 
dom at the commencement of their deliberations, 
by electing Washington as their presiding officer, 
were descendants of men who had come to these 
shores in search of governmental and religious lib- 
erty and it is perhaps inevitable that under these 
circumstances they were extremely jealous of a 
highly centralized and powerful government; that 
the Constitution should have leaned heavily 
towards protecting the citizen against his govern- 
ment, particularly with respect to his personal and 
religious freedom and in his property rights; and 
that there should have been devoted but a single 
clause to an economic problem, other than public 
finance, then confronting the people, the regulation 
of commerce. The subsequently adopted twenty 
one amendments have made little change in these 
fundamentals of our Constitution. 

The constitutional division of all governmental 
authority among the legislative, executive, and judi 


‘cial branches—our famous system of checks and 


balances—has worked well for a century and a half 
Dictators may stalk across the stages of foreign 
lands, depriving their fellow countrymen of per- 
sonal liberty, religious freedom, and nationalizing 
their property but in this broad land of ours no per- 
son, however humble, may be consigned to a Bastile 
under a Lettre de Cachet nor may such person be 
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mprisoned in a Tower of London pursuant to the 
rders of any executive official, whether Federal, 
tate or municipal. Also, private property may not 
taken for public use without just compensation. 
[Implementing our constitutional provisions for 
protection of these rights, the Congress estab- 
hed in the original Judiciary Act of 1789, the 
id framework of our judicial procedure. While 
criminal statutes since have been placed on 
statute books, that procedure remains and nc 
be deprived of his liberty except upon the 
lgment of his peers. 
[hese rights to personal liberty, religious free- 
and to protection of private property are safe 
ng as the blood of our liberty-loving ancestors 
rses through our veins. However, there is an- 
her phase of our law which is not so well devel- 
| for the reason that it has come upon us slowly, 
refused to recognize its existence for a long 
e, and even now we have no tribunals for its 
velopment comparable to those used for the de- 
elopment of the Common Law, Equity, and Ad- 
iralty. I refer to administrative law. 
No longer do we live in the comparatively 
mple days of the Stuart kings or have with us the 


ral and agricultural economy of 1787. We live 


in may 


a highly industrialized age, the age of science 
expert knowledge—apparently of everything 
except the administration of the governmental 
rocesses. It has been said that we continue to 


elieve that to constitute any individual a qualified 
ficial of government it is sufficient to hand him 
certificate of election or commission of appoint- 


ent to some public office and this notwithstand- 

that no man would select his physician, his 
1wyer, or his employees on any such a basis. We 
eem to have the idea that public office is for 


e benefit of the individual elected or appointed 
the office rather than that such office is a public 
trust and for the benefit of the people. 
However, whether the officials be qualified or 
qualified, the processes of government must go 
n. At no time has the President been able to per- 
nally administer or supervise any considerable 
raction of the Federal machinery of government 
nder his control. It will be remembered that the 
Constitution impliedly provided that the President 
hould be the chief administrative officer of the 
United States by the provision that he might call on 
the heads of departments for their opinions and that 
he Congress might vest the appointment of certain 
fheers in the heads of departments. While the mat- 
ter was discussed at some length in the Constitu- 
mal Convention of 1787, no express provision was 
made for a cabinet or indeed for any administrative 
machinery of government and it is to be remembered 
hat under the Articles of Confederation the Con- 
ress not only created boards and commissions to 
perform administrative duties but members of the 
id congress actually served on such agencies of 
government. With the great growth of the country 
luring the past century and a half; with the re- 
placement in large part of pastoral and agricultural 
onomies with an industrialized economy; and 
vith the great concentration of economic power in 
the hands of a comparatively few entrepreneurs, the 
urden of administration has grown until the ad- 
ministrative subordinates of the President now 
number something over 100,000 individuals scat- 











tered throughout the length and breadth of this 
country and in foreign lands. 

I need not remind you that the present pro- 
portions of the administrative branch of the gov- 
ernment were not reached in the past three years, 
ten years, or even in a quarter of a century. The 
growth has been slow but steady since the days of 
President Washington though such growth re- 
mained comparatively small until after the War 
between the States. During that period govern- 
mental activity was largely limited to the preser- 
vation of peace within our borders, protecting us 
against foreign enemies, and collecting such reve- 
nue as was necessary to support these limited 
activities. Roughly speaking, down to about 1870 
the concern of our statesmen was the protection of 
the citizen from too much government and it 
seemed to be generally supposed that in order to 
insure such protection there should be interposed 
across the path of Federal power the power of the 
States. This struggle led to the War between the 
States and was settled by the arbitrament of the 
sword. 

With the settlement of that issue and with the 
gradual rise of industrialism, conflicts arose be- 
tween agriculture and the railroads, between labor 
and capital, between consumers and distributors, 
cutting across State lines and presenting such prob- 
lems that the Federal government slowly yielded 
to demands for their regulation and control. At 
the same time there was developing greater need 
for revenue and greater demands for supplies on 
the part of the Federal government. With the addi- 
tion of every law, greater burdens were thrown 
upon the administrative branch of the government 
and until 1853 no provision was made for any kind 
of independent review of administrative action in 
suits against the United States. Such relief as was 
given from administrative action was by means of 
private bills. 

It is true that in the meantime the Federal 
courts had worked out on common law principles 
a right of action against collectors of internal rev- 
enue and collectors of customs whereby it was 
possible to secure an independent review of the 
conclusions of law and fact reached in the collec- 
tion of revenue but with this exception it remained 
true that the citizen prior to 1853 could not obtain 
an independent review of the law and the facts of 
any controversy with the Federal government. 
Roughly speaking, the establishment of the Court 
of Claims to consider and later to render judgments 
against the Federal government in certain limited 
classes of cases, involving money claims, was about 
the time of expansion in Governmental activities. 
However, the Court of Claims was required to fol- 
low generally the common law principles of pro- 
cedure and regardless of the record which had been 
built up administratively and regardless of the fact 
that only a question of law might be involved in a 
large percentage of the cases, the claimant and the 
government were required at considerable expense 
and delay to build up a record in that court as to 
the facts. Also, the courts have so interpreted Gov- 
ernment contracts as to exclude from their juris- 
diction disputed questions of fact which are con- 
clusively decided administratively. It remains true 
today that it requires from one to two years or 
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more to secure judgment in that court after the 
petition is filed therein. 

A more summary process was established when 
the Congress created the Board of General Ap- 
praisers, now the Customs Court for independent 
review of the law and the facts in customs cases 
but for a time we tried to send the appeals in those 
cases to the circuit courts of appeal. The results 
were so unsatisfactory to both importers and the 
Government that finally there was established a 
Court of Customs Appeals to exclusively hear cases 
on appeal from the customs courts. During the 
same period we were permitting the Court of Ap- 
peals for the District of Columbia to hear and de- 
termine patent and trade mark cases on appeal 
from the Commissioner of Patents but in recent 
years that jurisdiction has been transferred to the 
Court of Customs Appeals. 

Formerly, controversies with the Commis- 
sioner of Internal Revenue were taken to the dis- 
trict courts or to the Court of Claims and they may 
be now so taken. However, shortly after the adop- 
tion of the income tax laws, there was established 
the more summary procedure for certain classes 
of internal revenue cases by having them heard be- 
fore a Board of Tax Appeals with appeal there- 
from on questions of law, only, to the appropriate 
Circuit Court of Appeals. The fact that we now 
have eleven courts of appeal and the Court of 
Claims hearing tax cases has resulted in a situa- 
tion similar to that prevailing in the customs serv- 
ice before the organization of the Court of Customs 
Appeals, there being many conflicts among these 
respective courts, with resulting uncertainty in the 
administration of the tax laws and with the Supreme 
Court of the United States overburdened with tax 
cases in an attempt to overcome such conflicts. Also, 
it is not to be overlooked in this connection that 
with our great decline in recent years of imports 
and the number of tariff controversies there is no 
authority of law for utilizing the services of any of 
these fourteen customs judges elsewhere even 
though the Court of Claims and the Board of Tax 
Appeals may be far behind with their dockets. 

Notwithstanding, the processes of government 
must go on. No administrative official may suspend 
the administration of the law until some court 
finally decides the proper interpretation thereof 
some two or three years later. Moreover, aside 
from money claims against the United States and 
reviews of the law in certain regulatory activities of 
the Federal government, such as orders of the In- 
terstate Commerce Commission and cease and de- 
sist orders of the Packers and Stockyards Commis- 
sion in a three judge district court and the Federal 
Trade Commission cease and desist orders in the 
eleven circuit courts of appeal, there are many ad- 
ministrative conclusions and decisions which can 
not be reviewed at all, either on the law or on the 
facts. 

The situation is particularly aggravating in 
some cases for the reason that through necessity 
of administration, officials must issue rules and 
regulations to fill in the interstices of the law and 
then must act as judge, jury and prosecutor in de- 
termining the cases arising thereunder. I pointed 
out in a recent radio address, which some of you 
may have heard, that the Congress generally does 
not undertake to legislate with respect to admin- 


istrative details. The Supreme Court has held 
that it is sufficient for the Congress to declare the 
policy and prescribe the standard with which the 
administratively made law or rules and regulations 
must conform. Such a condition of affairs has 
come about because Congress lacks the necessary 
information to legislate with respect to details and, 
also, a statute dealing with details is unsatisfac- 
ory in operation because the Congress, however 
well informed, can not foresee all of the conting- 
encies which will arise in the administration of 
the law. 

Thus it has come about that under the admin- 
istrative power of the President and his subordi- 
nates there is not only administered the law made 
by the Congress but the law made by the admin 
istrative officials and in the administration thereoi 
they are required to make decisions on the law 
and the facts in cases coming before them prac- 
tically every hour of each day. We never did 
get far from the condition of affairs prevailing in 
1616 when James I claimed and to some extent 
exercised all of the powers of government, result- 
ing in Coke’s defiance of the King. There is, of 
course, this difference that under our form of Gov- 
ernment the combinations of legislative, executive, 
and judicial powers in the hands of an executive 
officer are exercised by your fathers, sons and 
daughters, appointed or elected to the Federal 
service, instead of a despotic king. Yet in this 
there is no assurance that a politically minded of 
ficer or employee of the United States will stand 
as firm as did Coke or as does our judiciary for 
justice, both for the individual and the Govern- 
ment, under the law and the facts of a particular 
controversy. What is more, he can not defy the 
appointing power in his independence of judgment. 

There is nothing new in such a cycle of gov- 
ernmental development. Writing some 150 years 
before Christ, Polybius discussed such cycles of 
government, saying that the people having got rid 
of their despotic rulers: 


by assassination or exile, they do not venture to set 
up a king again, being still in terror of the injustice to 
which this led before; nor dare they intrust the common 
interest again to more than one, considering the recent ex- 
ample of their conduct; and, therefore, as the only sound 
hope left them is that which depends upon themselves, 
they are driven to take refuge in that and so changed the 
constitution from an oligarchy to a democracy, and took 
upon themselves the superintendence and charge of the 
state. And as long as any survive who have had experi- 
ence of oligarchical supremacy and domination, they re- 
gard their present constitution a blessing, and hold equality 
and freedom as of the utmost value. But as soon as a 
new generation has arisen, and the democracy has de- 
scended to their children’s children, long association weak- 
ens their value for equality and freedom, and some seek 
to become more powerful than the ordinary citizens; and 
the most liable to this temptation are the rich. So when 
they began to be fond of office, and find themselves unable 
to obtain it by their own unassisted efforts and their own 
merits, they ruin their estates, while enticing and corrupt- 
ing the common people in every possible way. By which 
means, in their senseless mania for reputation, they have 
made the populace ready and greedy to receive bribes, the 
virtue of democracy is destroyed, and it is transformed 
into a government of violence and the strong hand. For 
the mob, habituated to feed at the expense of others, and 
to have its hopes of livelihood in the property of its neigh- 
bors, as soon as it has got a leader sufficiently ambitious 
and daring, being excluded by poverty from the sweets of 





































































vil honors, produces a reign of mere violence. Then 
mes tumultuous assemblies, massacres, banishments, re- 
vision of land; until, after losing all trace of civilization, 

t has once more found a master and a despot.” 
Upon no class of Americans does the burden 
rest more heavily than upon the lawyers to take 
e leadership in guiding and steering our ship of 
1 long a straight line of justice to every ele- 
ent of our common country, supporting all of our 
blic men to the utmost as they attempt to lay a 
ne clear of the siren’s call. Too often we fail in 
support of public men who are striving to the 
: est of their ability to unselfishly serve the country 
it hope of reward or even gratefulness. I 
not remind Kentuckians of the fate which 

vertook, for instance, John G. Carlisle. 

We have not been sailing on a straight course 
iny years. Administratively made laws to 
he interstices of legislation by the Congress 
solutely necessary in the administration of 

We cannot suspend the wheels of gov- 

nent while the regularly constituted courts de- 

de such administrative questions as may arise 
n the administration of the laws, though the Con- 
titutional courts are quite prompt and well 
pped to determine the constitutional questions 

ich may arise as to the power of Congress to 
enact particular statutes or parts thereof. These 
lministrative questions must be decided in some 
nanner as they arise. In other words, there has 
the days of President Washington a 
ibination of legislative, executive, and judicial 

wer exercised by the President and his subordi- 

{ nates in administering the laws enacted by the 
unquestioned constitutionality, but the 
extent thereof has greatly increased since those 
rly days and is constantly increasing in our at- 


| Congress, ol 


tempts to meet the problems of government in the 
20th century. The demand on the part of some 
f our people that the Federal government return 
the simple days of the distant past is as futile 

is the command of King Canute. 
Yet, while our machinery of Government is 
inctioning splendidly with respect to the protec- 
tion of the citizen in his personal liberty and his 
ligious freedom, it is not functioning properly 
1 the administration of that vast amount of laws 
lesigned to protect him from being crushed in the 





economic struggle for existence. For instance, let 
me cite to you the opinion and judgment of the 
Supreme Court of the United States a short time 
wo in the New York Telephone Case, 283 U. S. 

‘re there was an attempt by the New York 
State Commission to regulate the rates being 
charged by that company and after ten years of 
bickering the case was returned to the commission. 
The estimates of value in that case for rate-making 
purposes ranged from $366,915,493 to $615,000,000 
vith a corresponding spread in the proper return 
hereon from $25,635,000 to $49,200,000. Between 
the two valuations of the company’s own experts 
there was a difference of $86,000,000. Yet all of 
hese estimates purported to be based upon the re- 
uirements of the Supreme Court decisions—and at 
he end of ten years the final guess remains in 
loubt. Moreover, during the ten year period much 


new capital has been added, new problems of de- 
preciation have arisen, and, indeed, the whole pro- 
ess of valuing the property now in use must, ac- 


iss 
e 


ding to present theories, start all over again 


FEDERAL ADMINISTRATIVE ACTION AND JUDICIAL REVIEW 





495 





Mind you, there was no question of constitution- 
ality in the enactment of the law; such questions 
as existed were in the application of the facts to 
the law—clearly a question for experts. 

Administration has entirely too frequently be- 
come inextricably involved in technical details and 
in never ending litigation, destroying itself, with 
its opponents apparently determined to commit 
suicide. To a more or less degree a similar situa- 
tion exists in practically all of our regulatory laws, 
in many of our license laws, and even in the strictly 
contractual or business activities of the Federal 
government. I pointed out in a recent address be- 
fore the Cincinnati Bar that for a single alleged 
offence—an alleged offence under State law for 
which the business man was tried and acquitted in 
the state courts—the Federal government could and 
did proceed against him through four different ad- 
ministrative tribunals. Any judicial review of the 
administrative conclusions reached by three of 
them was limited to questions of law arising upon 
the record with jurisdiction of the courts such that 
he would have to prosecute or defend in four dif- 
ferent courts in three different sections of the 
country, from Washington to San Francisco. 

It will not do to say, as all lawyers know, that 
a review limited to questions of law is sufficient to 
secure justice. At the same time, candor compels 
us to admit that the ordinary courts are not ade- 
quately equipped to deal satisfactorily with many 
of the complex questions of fact arising in the ad- 
ministration of our Federal laws dealing with tech- 
nical questions of government, particularly in the 
economic field. The decisions of the various ad- 
ministrative tribunals, estimated at some 73 in 
number, are, as Mr. Justice Holmes expressed it in 
the Chicago, Burlington & Quincy Railroad Com- 
pany case, 204 U. S. 585, based on “an intuition of 
experience which outruns analysis.” It is impos- 
sible, in my judgment, to find and apply rules and 
principles in the administrative field similar to 
those said to exist in the common law and statute 
law fields. 

No one can deny that the principles of the 
common law were developed from time to time by 
the courts to meet the needs presented in a series 
of practical problems arising from day to day in 
comparatively simple cases, reduced by the plead- 
ings to a single or at best a few issues. As a gen- 
eral system, common law, equity, admiralty and 
the law merchant developed as a series of ad hoc 
solutions calling for the introduction of new judicial 
remedies and new legal principles to cover new 
cases as they arose, and there was in the early days 
of such development some uncertainty as to the 
law which would be applied in a given case. In 
our own day, the Federal government has developed 
such principles in customs cases in a specialized 
court devoted exclusively to customs cases and to 
a lesser extent the Court of Claims has been de- 
veloping a body of administrative law which is very 
valuable in determining other classes of money 
claims against the United States. France and some 
of the other continental countries have gone much 
further and have established courts with exclusive 
jurisdiction over controversies between their gov- 
ernments and their citizens with the result that 
they have developed a fairly complete system of 
administrative law. 

Now this is the problem confronting us today: 
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Except for money claims the right to obtain an 
independent review of controversies with the 
United States does not exist and has never existed 
in a great many cases; in others, the right of re- 
view is limited to questions of law; and even as to 
the law the conflicting and unsatisfactory decisions 
of the regular courts have been such that there is 
a constant tendency to withdraw such cases on 
both the law and the facts from the jurisdiction of 
the courts. It is not too much to say that the 
whole fate of the country seems more and more to 
depend upon the ability of administrative officers 
and reviewing tribunals to cut through time-en- 
snaring and energy-destroying technicalities; the 
task being to achieve solutions of pressing admin- 
istrative problems and to do so with speed and a 
high degree of justice. As Chief Justice Hughes 
so well said in 1930: 

“We have provided, in Nation and States, a host of 
administrative agencies, and we realize that we have thus 
brought to the severest test of the Republic, that is, its 
ability to draw to the complexities of administration the 
comprehensive knowledge and technical skill, and above 
all, the reasonableness, which will give us the desired 
fruits of regulation and avoid both the indifference of 
routine and the arbitrariness of an unintelligent or des- 
potic bureaucracy. Despite an experience which should 
have been disillusioning, we are still likely to be fascinated 
by paper plans, and to forget that our ultimate interest is 
not in this or that political program, but in finding that 
rare combination of intelligence and rectitude without 
which any program of administration may prove to be 
a curse.” 

The solution of the problem—we of the Com- 
mittee on Administrative Law of the American Bar 
Association believe—is in the establishment of a 
specialized court which—for want of a better name 
—we have called an administrative court. Our 
own Senator Logan has greatly interested himself 
in the program and has introduced a bill in the 
Senate which conforms closely with our ideas on 
the subject. We feel sure that both he and the 
Committee will have the very able and valued sup- 





port of Senator Barkley who, too, had a dis- 
tinguished service at the bar and on the bench be- 
fore he came to higher honors in the councils of 
the Nation. I want to say to my fellow Ken- 
tuckians that in these two men we have Sena- 
tors that are the equal of those from any State in 
the Union and men who are laboring without stint 
for the common good. We expect to have equally 
warm and intelligent support from our Kentucky 
delegation in the House when and if the bill reaches 
that body, men who are serving on the more 
powerful committees of the House and making a 
record which should please every Kentuckian who 
takes an interest in public affairs. 

The bill is in tentative form and Senator 
Logan, the Committee on the Judiciary, and the 
Committee on Administrative Law will welcome 
any comments and suggestions with respect to it. 
I have not the time to explain the bill in detail, but 
the reprint to be sent to you will do so. I merely 
desire to say at this time that it proposes to com- 
bine certain of the existing specialized courts, 
transfer to the enlarged court so established the 
jurisdiction the separate courts now have and to 
add additional jurisdiction over a further class of 
controversies for which there is either now no re 
view in the courts or a very limited one. We have 
not tried to cover the entire field at this time but 
expect to establish the nucleus of a satisfactory 
court and add to it from time to time the other 
classes of controversies as to which the administra- 
tive decision is now final and conclusive or the re- 
view is unsatisfactory. The court will be ambula- 
tory, there will exist the right of appeal within the 
court to the appellate division, and there will be a 
right of review by certiorari in the Supreme Court 
of the United States. 

Kentuckians have been in the forefront of 
every struggle for better government in this coun- 
try and they are not laggards now. We need the 
intelligent assistance of our fellow members of the 
Kentucky Bar and we confidently expect to re- 
ceive it. 





MILESTONES .OF THE PROFESSIONS 


By Hon. WittiAM L. RANsom 
President of the American Bar Association 


LAWYER is honored by an invitution to talk 

to accountants, especially on a splendid occa- 

sion like this. This is in some respects a 
unique, perhaps significant, gathering. In my ex- 
perience, lawyers usually make speeches mostly to 
other lawyers; and public accountants, I .suppose, 
address their remarks chiefly to each other. I am 
glad to have a chance to talk to public accountants 
without any danger that a bill will be rendered, 
either way. I assure you that before I rose to my 
feet, general releases had been exchanged both 





*Address at the dinner of the New York State Society of 
Certified Public Accountants at the Hotel Waldorf-Astoria, 
New York City, on April 20, 1936, in commemoration of the 
enactment of the first certified public accountant law of the 
United States, in the State of New York in April of 1896. 





ways. It is a great thing for the members of a 
profession to get together on an occasion like this 
when such a stirring spirit and so much pride of 
profession is clearly manifest ; and it may be signifi- 
cant that a lawyer is now addressing you. 

In all seriousness and in the truest sense, it is 
a privilege to be present at this anniversary dinner 


_of the New York State Society of Certified Public 


Accountants, and to fulfill the simple but pleasant 
function of bringing to you the cordial greetings 
of the members of another profession—that of the 
law. The public practice of accountancy as a pro- 
fession is one of the newer professions, although it 
antedates the forty-year span of time which you 
commemorate tonight. The great development of 
your profession has been peculiarly the product of 
modern business and economic conditions and of 
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the policies of government; and it is a pleasure to 
bring to you the felicitations and best wishes of an 
lder profession, which also is closely identified 
with the complex industrial and commercial life of 
today. 

I congratulate you upon your observance of 
he fortieth anniversary of the enactment of the 
New York law as to certified public accountants— 
the first measure of its kind to become law in the 
United States. It is altogether fitting that you 
hould note and observe such an occasion. 

In the confused and changing life of today, 
forty years is a considerable time. That span of 
ears has seen your profession rise to great promi- 
nence and usefulness, and become virtually indis- 
pensable to modern business and present-day 
government. Your Society and your profession have 
flourished and the New York statute has been fol- 
lowed in other states, because the foundations were 

id soundly and the first steps were taken along 
ise lines, forty years ago in this State. 

The sponsors of the New York law and the 
founders of your Society realized or foresaw that 
the public practice of accountancy should be in- 
reasingly an independent profession, animated 
vith the spirit of a great profession and confronting 
) the standards of a profession. A profession is a 
ody of men specially trained, schooled in a back- 
tradition and experience, but above all 
by a sense of public responsibility and of 


round of 


ctuated 


the public interest, in addition to a pride of work- 
manship and the compensation received. A pro- 
fession works for something beyond the pay re- 


eived. Yours is a profession; but I suppose that 
.ccountancy might easily have come to be a busi- 
ness or merely a means of livelihood, had not the 
New York law fortified its status as a profession, 
ind had not the state and national organizations 
of public accountancy marshalled behind the stat- 
ites the spirit and the purposes and the standards 
f an honorable and independent profession. 


Praises Profession for Its Accomplishments 


I congratulate the members of this profession 


ipon the substantial success which has attended 
eir efforts. The profession and its members have 
isen steadily in public esteem, and have com- 


1anded respect for the manner in which educational 
ind moral standards of fitness have been required 
for admission and the manner in which the stand- 
rds of independence and integrity and conduct and 
vork have been adhered to and enforced. I have 
een a great deal of members of your profession 
luring the past thirty years, have worked with 
iany of them, and have come to respect them 
I know that you have been going through 
he same hard struggle which has been experienced 
the organized bar—the effort to hold fast to pro- 
essional stndards, give them vitality, and punish 
e relatively few offenders who haunt the fringes 
fa profession and bring discredit upon it. 

I have heard it said that there are conflicts of 
nterest and overlapping of functions between the 
iw and the public practice of accountancy; that 
ome lawyers practice public accountancy, and that 
ome public accountants invade the field of the 
vork. I have seen instances open to this 
mpeachment. Whatever differences there are or 
ay come to be, between your profession and mine, 





ighly 


lawyer's 





ought to be worked out and ended, in a fair and 


friendly fashion. The real test, the determining 
factor, should be the right of the public to the best 
possible service according to professional standards 
Neither profession is entitled to seek monopoly for 
itself. 

Forty years is a milestone in the history of the 
public practice of accountancy in the United States. 
You do well to observe it, but this anniversary also 
should be noted by others. The history and the 
advance of any profession in the United States 
should be a matter of approving interest to the 
members of the other professions and to the public. 
After all, we should at all times keep in mind that 
the characteristic of a profession, as distinguished 
from a business or a mere means of livelihood, is 
that the members of a profession acknowledge a 
public obligation and are responsible to standards 
of honorable and competent public service, that go 
beyond the pay received for work done. 


Promiscuous Entrance to Professions Decried 


The future of the professions in America seems 
to be fraught with uncertainties and dangers. The 
professions have much in common, in these re- 
spects. There is much in the mood of the times 
which challenges the independence and the courage 
of the professions. Sound standards are not made 
merely for fair weather; the line of advance should 
be held, even when the conditions are hard. There 
are those who urge that, in the interests of a 
broader democracy of opportunity, the high stand- 
ards of education and ethical background should 
be broken down, in order to permit a promiscuous 
entrance into the professions. There are those in 
our midst who urge that the professions be “social- 
ized”, be made subservient to government, be 
placed under political control, and be deprived of 
the status of doing independent work according to 
individual standards and responsibility and the pro- 
tection of a personal and confidential relationship 
to clients. Already there is a tendency to curb and 
impair the independence and the functioning of the 
professions, by law and by administrative rules and 
regulations. Beyond a doubt there are those in this 
country who look upon the professions and their 
independence as obstacles to ambitious schemes for 
re-making the whole structure of society. 

An anniversary gathering such as this is truly 
an occasion of public importance. I am here to 
attest a realization, on the part of lawyers, that you 
and we have some common problems and common 
tasks. Both professions likewise have high public 
responsibilities and duties, by way of zealous de- 
fense of the independence of the organized profes- 
sions and the resolute enforcement of the most hon- 
orable standards of professional work. 





Binder for Journal 


The JourNnat is prepared to furnish a neat and 
serviceable binder for current numbers to members for 
$1.50. The price is merely manufacturer’s cost plus 
expense of packing, mailing, insurance, etc. Please 
send check with order to Journat office, 1140 N. 


Dearborn St., Chicago, Il. 











PROGRAM OF FIFTY NINTH ANNUAL MEETING 


(Continued from page 475) 


“Legal Control of Committees of Municipal Bond- 
holders”: William O. Douglas, member, Securities 
Exchange Commission, Washington, D. C. 

“State Receiverships of Insolvent Municipalities” : 
(Speaker to be announced later. ) 

Wednesday, August 26, 10:15 A. M. 

Charles W. Tooke, presiding. 

Report of Committee on Reorganization and Con- 
solidation of Units of Local Government: Charles M. 
Hay, Chairman, St. Louis, Mo. 

Charles M. Hay, Presiding. 

“The County in Relation to the Governmental 
Needs of Metropolitan Areas’: Charles P. Taft II, 
Cincinnati, Ohio. 

“Regional Agencies for Metropolitan Areas”: 
Ralph F. Fuchs, Washington University, St. Louis, 
Missouri. 

“A Summary of Recent Developments in the 
Reform of Local Government”; Dean Thomas C. Kim 
brough, University of Mississippi. 

“Constitutional Changes Necessary to Accom 
plish Local Government Reform’: Dr. Thomas H 
Reed, Nat.onal Municipal League, New York. 

Giles J. Patterson, Presiding. 

Election of officers for following year: Chairman, 
Vice-Chairman, Secretary, two members of Council 
for term of four years each 


NATIONAL CONFERENCE OF COMMISSION- 
ERS ON UNIFORM STATE LAWS 





Forty-sixth Annual Meeting 
Hotel Statler 
Monpay, Aucust 17, to SAtuRDAy, AuGust 22, 
INcLusIvE, 1936 
Monday, August 17, 9:30 A. M. 
SECTION AND COMMITTEE MEETINGs. 
2:00 P. M. 
First Session of Conference : 
1. Address of Welcome. 
2. Response Thereto 
3. Roll Call. 
4. Reading of Minutes of Last Meeting. 
_ 5. Announcement of Appointment of Nominating 
Committee. 
6. Address of the President. 
7. Report of the Treasurer. 
8. Report of the Secretary. 
9. Report of Executive Committee 
Reports of Standing Committees. 
Reports of General Committees. 
Reports of Sections. 
Reports of Other Committees. 
8:00 P. M. 
SECTION AND COMMITTEE MEETINGS. 
Tuesday, August 18, 9:30 A. M. 
Deferred Section and Committee Reports. 
Consideration of Third Tentative Draft of Uniform 
Trusts Act. 
Consideration of Fifth Tentative Draft of Uniform 
Trustees’ Accounting Act. 





2:00 P. M. 

Consideration of Second Tentative Draft of Uni 
form Presumption of Death Act (In Case of Disap- 
pearance for a Fixed Period). 

Consideration of Second Tentative Draft of Uni 
form Presumption of Death Act (In Case of a Com 
mon Disaster ) 

8:00 P. M. 

Consideration of Fifth Tentative Draft of Uniform 
Acknowledgment Act. 

Wednesday, August 19, 9:30 A. M. 

Consideration of Second Tentative Draft of Model 
State Department of Justice Act. 

2:00 P. M. 

Consideration of Third Tentative Draft of | Iniform 
Business Records as Evidence Act. 

Consideration of Third Tentative Draft of Uniform 
Composite Reports as Evidence Act 

Consideration of Third Tentative Draft of Uniform 
Judicial Notice of Foreign Laws Act. 

Consideration of Third Tentative Draft of Uniform 
Official Reports as Evidence Act. 

Thursday, August 20, 9:30 A. M 

Consideration of Third Tentative Draft of Uniform 
Criminal Statistics Act. 

Consideration of Report of Special Committee on 
Uniform Aeronautical Code and of First Tentative 
Drafts of Acts submitted by the Committee. 

2:00 P. M. 

Consideration of Report of Committee on Uniform 
Act for Liquidation of Insurance Companies and of 
Draft of Proposed Uniform Act Relating to the Re- 
habilitation, Reorganization or Liquidation of Insurers 
Doing Business in More Than One State, presented by 
the Committee. 

8:00 P. M 

Consideration of Fourth Tentative Draft of Uni 

form Agricultural Cooperative Association Act 
Friday, August 21, 9:30 A. M. 

Consideration of First Tentative Draft of Uniform 
Expert Testimony Act. 

2:00 P. M 

Consideration of First Tentative Draft of Uniform 
Ancillary Administration of Estates Act. 

4:30 P. M. 
Report of Committee on Memorials 
Saturday, August 22, 9:30 A. M. 

Consideration of First Tentative Drafts of Other 

Proposed New Uniform Acts. 
2:00 P. M 

Unfinished Business. 

New Business. 

Adjournment. 


SECTION OF REAL PROPERTY LAW 
Copley-Plaza Hotel 
Tuesday, August 25, 8:00 A. M 
Breakfast—Council Meeting. 
10:00 A. M 


Hon. Henry Upson Sims, presiding 
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Mortgage Foreclosures, Nathan William Mac- 
Chesney, Chicago, III. 
Discussion led by Elmer L. 
Handy and Gerard Ungaro. 
Problems Concerning Real Estate Law, Rodney 
WV. Long 


Chattel 


Leesman, John F. 


Mortgage Law, William C. Young of 
1 Credit Administration of Federal Land Bank. 
2:00 P. M. 


R. G, Patton, Chairman, presiding. 


Real Property Law, Hon. C. T. Davis of Land 


ourt of Massachusetts. 

Symposium on Tax Lien Foreclosures and Tax 
litles, James S. Twyford of Oklahoma. 

Some Phases of Wills, Hamlet J. Barry, Denver, 
Colorad 

Discussion of Printed Reports of Section Com- 
muttees 

Improvement of Title Records, Miss Margaret 


\icGurnaghan, Topeka, Kansas. 
Real Property Financing, Horace Russell, Wash- 
ngton, D. ¢ 


7:00 P. M. 
Dinner at Shore Resort, with opportunity for 
precede the dinner. 
Wednesday, August 26 
10:15 A. M. 


Continued discussion printed Report of Section 
{ ommiuttees 
Changes in Major Substantive Real 


Suggested 


‘roperty Principals, Professor Lewis M. Simes, Ann 
\rbor, Michigan. 

Improvement of Conveyancing Practice, Eleanor 
S. Burr, Boston, Mass. 


Assistance of State Bars, William C. Ramsey, 


Omaha, Nebraska. 


Public Relations, James E. Rhodes, II, Hartford, 
Conn 

Bibliography, Eustace W. Tomlinson, New York 
(1ty 

Nominating Committee’s Report. 


Flectic nN of officers. 
OTHER ORGANIZATIONS 
\SSOCIATION OF BAR JOURNAL EpITors AND Bar 
\SSOCIATION SECRETARIES. University Club, Wednes- 
lay, August 26. 
Business Meeting, 11 A. M. 
Luncheon Meeting, 12:30 P. M. 








CONFERENCE OF PERSONAL FINANCE LAw.—An- 
nual Dinner Meeting, Ritz-Carlton Hotel, Monday, 
\ugust 24, at 6:30 P. M 


INTERNATIONAL ASSOCIATION FOR THE PROTECTION 
or INDUSTRIAL Property.. (American Group)—An- 
nual Luncheon Meeting, Hotel Parker House, Wednes- 
day, August 26, at 12:30 P. M 


* 


\TIONAL CONFERENCE OF BAR 
EXAMINERS 
Tuesday, August 25, 10:00 A. M. 
Address by the Chairman, John H. Riordan of 
California 


Addre Ssses 


I H} N 











Claude Horack, of Duke 


by Dean H 











University School of Law, and others to be an- 
nounced later. 
Wednesday, August 26, 10:30 A. M. 
A Bar Examination Clinic, conducted by the 
Massachusetts Board of Bar Examiners, William 
Harold Hitchcock of Boston presiding. 


MEETINGS OF LAW SCHOOL ALUMNI 
ASSOCIATIONS, LEGAL FRATERNITIES 
AND SORORITIES 


The following Law School Alumni Associations, 
Legal Fraternities, Sororities and other groups will 
hold breakfasts, luncheons and dinner meetings during 
the Annual Meeting of the American Bar Association 
in Boston. Tickets may be purchased and information 
secured at the General Headquarters of the Associa- 
tion. 

Boston College Law School Alumni, Meeting. (Time 
and place to be announced. ) 

Boston University Law School Alumni Association, 
Luncheon, Thursday, August 27. (Place to be announced. ) 

Chicago University Law School Alumni, Luncheon, 
Thursday, August 27. University Club, George Maurice 
Morris, Chairman of Arrangements, American Security 
Building, Washington, D. C. 

Columbia Law School Alumni, Luncheon, Thursday, 
August 27, University Club, Edward Gluck, Chairman of 
\rrangements, 70 Pine Street, New York City. 

Cornell Law School Association, Luncheon, Thursday, 
\ugust 27, Statler Hotel, Anthony, O. Shallna, Chairman 
of Arrangements, 305 Harvard Street, Cambridge, Mass. 

Delta Theta Phi Law Fraternity, Luncheon, Wednes- 
day, August 26, Westminster Hotel, Franklin L. Greene, 
Chairman of Afrangements, 40 Broad Street, Boston, 
Mass. 

Duke Law School Alumni, Dinner, Wednesday, Au- 
gust 26, University Club, Willis Smith, Chairman of Ar- 
rangements, Security Bank Bldg., Raleigh, N. C. 

Georgetown Law School Alumni, Luncheon, Thurs- 
day, August 27, Parker House, Hon. George C. Sweeney, 
Chairman of Arrangements, Boston, Mass. 

George Washington Law School Alumni, Luncheon, 
Wednesday, August 26, University Club, Albert F. Flint, 
614-616 Barristers Hall, Boston, Mass., in Charge of 
\rrangements. 

Harvard University Law School Alumni, Luncheon, 
Thursday, August 27, Statler Hotel, Reginald Heber 
Smith, Chairman of Arrangements, 60 State Street, Boston, 
Mass. 

Iota Tau Tau Legal Sorority, Breakfast, Wednesday, 
\ugust 26, Bradford Hotel. 

Kappa Beta Pi Legal Sorority is to hold a Breakfast 
rather than a luncheon on Thursday, August 27th, at 8:30 
\. M., at the Women’s Republican Club. Since the Com- 
mittee in charge must have some idea of the number that 
is to attend the breakfast, will those planning to attend, 
please notify as soon as possible—Mrs. Susanne P. Shallna, 
366 West Broadway, South Boston, Mass.—Tel. SOU 3520. 

Michigan Law School Alumni, Luncheon, Thursday, 
August 27, Copley Plaza Hotel, Merrill S. June, Chairman 
of Arrangements, 808 State Mutual Building, Worcester, 
Massachusetts. 

Northwestern University Law School Alumni, Lunch- 
eon, Weduesday, August 26, Parker House, Herbert U. 
Smith, 60 State Street, Boston, Mass., in Charge of Ar- 
rangements. 

Phi Deita Delta Legal Fraternity, Breakfast, Wednes- 
day, August 26, Copley Plaza Hotel, Miss Edwiene Schmitt, 
in charge of arrangements, 280 Broadway, New York City. 

Phi Delta Phi Legal Fraternity, Dinner, Wednesday, 
August 26, Statler Hotel, Laurence W. DeMuth, Chairman 
of Arrangements, 2123 Fourth St., Boulder, Colo. 

The Texas Society, Luncheon, Thursday, August 27, 
Statler Hotel, Harry P. Lawther, Chairman of Arrange- 
ments, Tower Petroleum Bldg., Dallas, Texas. 



















































Vanderbilt University Law School Alumni, Luncheon, 
Thursday, August 27, University Club, Dean E. C. Arnold, 
Chairman of Arrangements, Vanderbilt University School 
of Law, Nashville, Tenn. 

University of Virginia Law School Alumni, Luncheon, 
Wednesday, August 26, University Club, W. K. Jackson, 
Chairman of Arrangements, 1 Federal Street, Boston, 
Mass. 


AMERICAN Bar ASSOCIATION JOURNAL 


Yale Law School Alumni, Luncheon, Thursday, Au- 
gust 27, Parker House, John L. Hall, Chairman of Ar- 
rangements, 30 State Street, Boston, Mass. 

University of Wisconsin Law School Alumni, Lunch- 
eon, Thursday, August 27, University Club, Dean Lloyd 
K. Garrison, Chairman of Arrangements, University of 
Wisconsin, Madison, Wisconsin. 








Massachusetts Bay Crutse 





The program for the annual meeting of the Amer- 
ican Bar Association in Boston will include a cruise on 
Massachusetts Bay, for visiting members of the Bar 
and ladies accompanying them, on Saturday, August 
29. Special features have been arranged for the cruise, 
to include a “shore dinner” to be served on board ship 
and a landing for sightseeing at Plymouth or Province- 
town. The cruise ship will be equipped with a public 
address system so that the entire program arranged for 
the trip can be heard by all on board. 

General Fox Connor, commanding the First Area, 
United States Army, has been invited to be a guest of 
the Bar Association, and a member of his staff will give 
a talk on the historic forts protecting Boston Harbor 
and the present day defences. 

The United States Navy has detailed a submarine 
to be sent from the submarine base at New London 
to give a deep-water demonstration in Massachusetts 
Bay. Rear Admiral Walter R. Gherardi, U. S. N., 
Commandant of the Boston Navy Yard, has also been 
invited to be a guest, and a member of his staff will give 
a talk explaining the submarine operations. 

Commissioner Edward J. McLaughlin of the Bos- 
ton Fire Department has accepted an invitation to give 
a brief talk over the loud speaker on how the Boston 
Fire Department fights fires aboard ship, and there will 
be an interesting exhibition by the Boston fireboats to 
demonstrate the special problems involved, which will 
be explained by Superintendent Edward E. Williamson. 


Commander Thomas H. Shanley of the Eastern 
Division, Coast Guard Service, will also be a guest and 
will give a fifteen-minute talk on the duties of the 
Coast Guard Service, which will feature a life-saving 
demonstration by the Coast Guard Unit at Point Aller- 
ton. 

In addition to the Saturday cruise, the Committee 
has arranged for visitors to see the historic frigate “Old 
Ironsides” at the Boston Navy Yard, and officers will 
be in attendance to receive the guests on board and 
show them over the ship each day from ten a. m. to 
four-thirty p. m. 

The Navy Department has also detailed the U.S. S. 
New Or eans, which is the latest cruiser to be put in 
commission and is the finest type of vessel of this class, 
to be in Boston for the week of the Bar Association 
meeting, and arrangements are being made with the 
commanding officer for members of the Association to 
be received on board at visiting hours throughout the 
week. 

As the capacity of the ship for the Saturday cruise 
is limited, it will be of assistance to the Committee if 
those who are planning to stay for the Saturday pro- 
gram will send notice in advance. Any additional in- 
formation desired can be obtained from the Chairman 
of the Committee for the Massachusetts Bay Cruise, J. 
Weston Allen, 328 Tremont Building, Boston, Massa- 
chusetts. 








Importance of Forthcoming Boston Meeting 





AWYERS who have views on matters af- 
fecting their profession, the law, and the 
administration of justice, will do well to put 
aside this year their ordinary schedules of vacation 
or work for the last week of August, and come to 
the Boston meeting of the American Bar Associa- 
tion for the week of August 24th.” This was the 
statement made by President Ransom of the Amer- 
ican Bar Association in Chicago on June 20th, con- 
cerning the plans for the annual meeting of Amer- 
ican lawyers. The President of the Association 
further pointed out that many major issues of great 
importance to the legal profession and the public 
are on the calendar for discussion and action at the 
Boston meeting. 

President Ransom further said: 

“The Boston meeting will be an open session 
for discussion and action upon matters which are 
of great importance to American lawyers and to the 
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public. Whatever may have been the policy of the 
Association in the past, this year’s reports by Com- 
mittees and Sections show a disposition to face real 
issues, get down to brass tacks, and find out what 
the profession really thinks and is willing to do 
about many of the matters which have been giving 
great concern to lawyers and to the public. Every 
American lawyer should be on hand, as a member 
of the American Bar Association, to express and 
vote his own views on these matters; and any 
lawyer who later disagrees with the actions taken 
will have only himself to blame if they are voted 
in his absence. So far as I am concerned, I believe 
that the Bar may best face its problems in open 
meeting; and the Boston convention will give that 
opportunity, on a National scale. 

“I do not refer merely or primarily to the report 
of the Coordination Committee and the plan which 
will be submitted for an improved and representa- 
tive organization of the legal profession. Copies of 
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and plan will be mailed, in July, to every 


rep 
embe the Association. Those who favor this 
rward step ought to show up and vote for it 
[Those who oppose it will be there to vote against it. 
D a right or reason to assume that this 
lan will be carried without opposition, and any 
wyel ho is absent will have himself to blame 
the profession gets a serious set-back 
¢ ilure to secure a three-fourths’ vote in 
Che open forum for the discussion of the draft 
es for Civil Procedure in the Federal Courts 
be of the greatest importance to almost every 
yer in active practice. An effort will be made 
evelop a consensus of opinion on various sug- 
é yns the improvement of the submitted draft. 
“Other open forums, as to Federal taxation, 
merce, professional ethics and grievances, com- 
ercial law and bankruptcy, communications, and 
e like well as some of the Section meetings, 


also develop lively discussions and sharp dis- 
reements of views, to be resolved by majority 
Committee reports thus far received for 
the Advance Program pamphlet reveal a firm de- 
termination to face problems of the law and the 
idministration of Justice. In appointing this year’s 
Committees, I did what I could to make them truly 
not only for all parts of the country, 
it also of the various elements and points of view 
the profession. The diversified and representa- 
tive character of the Committees is attested by the 
fact that minority reports have emerged from the 
essions of several Committees. So far as I am con- 
erned, | welcome a fair and earnest presentation 
the views of minorities, as well as of majorities, 
our profession. The meeting and our member- 
ip can then decide the attitude of our profession, 
rough referendum if necessary. 

‘A minority report in the Committee on Ad- 
and Maritime Law argues earnestly a ques- 
tion of change in the law affecting safety at sea. 
From the report of the Committee on Judicial Sal- 
aries there is a dissent by the former Chairman 

the Committee. Able reports are presented by 
the Committee on the Social Security Act, and there 

a minority report. 

The report of the Committee on Jurisprudence 


re presentatiy e, 
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i 
ind Law Reform and the report of the Committee 
n Federal Taxation outline important issues on 
hich the action of the Association will be asked. 


“The prospect is that questions of real import- 
ince, affecting the law and the administration of 
| receive fair and tolerant discussion, on 
the Boston meeting. Such discussion 
o be of genuine public importance.” 
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Questions and Objections to Pending Plan 
(Continued from page 458) 
lation to establish a periodic Service Letter, as a means 
f practical assistance to them in their professional work 
ind as a means of direct communication and closer 
elationship between the individual lawyer and his As- 
sociation, they can have their way about it. 


In the ordinary year, each member of the Associa- 
ion may feel free to decide, according to his own con- 
venience, whet or not he wishes to attend its annual 
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meeting and take part in its deliberations. This year’s 
convention, however, will be a gathering which will 
make great decisions of far-reaching consequence to 
the average lawyer. If any of the major projects to be 
voted on should fail through the absence of its friends, 
the absentees will have only themselves to blame. The 
convention will decide. 


Arrangements for Annual 
Meeting at Boston August 
24 to 28, inc., 1936 

HEADQUARTERS: STATLER HOTEL 


Hotel accommodations, all with bath, are available 
as follows: 


SU So 

me 25° So : re 

E #2 z £ E 22 

ag 8 «Sh a 

$ ¥ $ $ 
NY dais cue 3.00 to 5.00 450to 7.00 5.00to 7 12 to 20 
Beadierd ....cices 3.00 to 4.00 4.50to 5.50 5.00to 7 12 
Brunswick ...... 2.50to 3.50 4.00to 6.00 4.00to 6 5to10 
Copley Plaza ..... 4.00 to 6.00 6.00 to 8.00 7.00 to 10 10&up 
Copley Square .... 3.00 4.50 4.50 6 
reer. 3.50 to 4.00 5.00to 5.50 5.00to 7 8to1l2 
Re csiocbecdeds 2.50to 3.50 4.00to 5.00 5.00to 6 5to10 
Lincolnshire ...... 3.00 to 3.50 4.50to 5.00 5.00to 6 9toll 
BED nackkccces 2.50to 3.00 3.50to 4.50 4.50to 5 
Parker House 3.00 to 5.00 4.50 to 6.00 6.00to 8 10to12 
EN ching Wahu 3.00 to 5.00 4.50to 6.00 5.00to 6 5to10 
Ritz-Carlton ...... 5.00 to 10.00 6.50 to 10.00 8.00 to 10 12 to 20 
eee 3.50to 5.00 4.00to 5.00 5.00to 7 7to10 
eee 3.00 to 5.00 5.00to 6.00 5.00to 8 10to 12 
BOUND nccscudas 3.00 to 5.00 4.50to 6.00 5.00to 6 10 
University Club 2.50 5.00 
Vendome ......... 3.00to 4.00 4.50to 5.50 6.00to 7 8& 9 
Westminster ...... 2.50to 3.50 4.00to 5.00 5.00to 6 8to10 


Explanation of Type of Rooms 


A single room contains either a single or double 
bed to be occupied by one person. A double room con- 
tains a double bed to be occupied by two persons. 


A twin-bed room contains two beds to be occu- 
pied by two persons. A twin-bed room will not be 
assigned for occupancy by one person. 


A parlor suite consists of parlor and communi- 
cating bedroom containing double or twin beds. Ad- 
ditional bedrooms may be had in connection with 
parlor. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for 
reservations, stating hotel desired, number of rooms 
required and rate therefor, names of persons who will 
occupy the same, and arrival date, including definite 
information as to whether such arrival will be in the 
morning or evening. 

Requests for reservations should be addressed to 
the Executive Secretary, 1140 North Dearborn Street, 
Chicago, IIl. 


























OPINIONS OF THE COMMITTEE ON PROFESSIONAL 
ETHICS 


Opinion 155 
(May 4, 1936) 

Confidential Communications —An attorney’s knowl- 
edge of the whereabouts of his client who, having fled 
the jurisdiction of the court while on bail after indictment, 
failed to appear for the trial, and who has remained absent 
from the jurisdiction for several months, living elsewhere 
under an assumed name, is not a privileged communication. 

Attorney and Client.—It is the duty of an attorney to 
disclose to the proper authorities his information as to the 
whereabouts of a client whu, having fled the jurisdiction of 
the court while on bail after indictment, failed to appear 
for trial, and who has remained absent from the jurisdic- 
tion for several months, living elsewhere under an assumed 
name. If the attorney fails to do so, he may be disciplined. 

The defendant in two criminal cases in a federal 
court gave bail for his appearance at the time set for 
trial, but failed to appear when the cases were called. 
While out on bail, he fled the jurisdiction of the court 
and has lived elsewhere for several months under an 
assumed name. His attorney knows where he is and 
has been in communication with him. A member of 
this Association asks whether the attorney for the fugi- 
tive may be disciplined for refusing to disclose his 
client’s whereabouts to the proper authorities. 

The opinion of the Committee was stated by Mr. 
McCoy, Messrs. McCracken, Sutherland, Martin, Phil- 
lips, Arant and Ailshie concurring. 

It is the duty of an attorney to maintain the con- 
fidence and preserve inviolate the secrets of his client, 
and it is the general rule that when a client gives his 
address to his attorney while consulting him in a pro- 
fessional capacity on a business matter for the purpose 
of enabling the attorney to communicate with him in 
respect thereto, it is a privileged communication. How- 
ever, there are some circumstances under which such 
a communication is not privileged for reasons founded 
on sound public policy. In such cases the attorney 
may not remain silent. 

When the communication by the client to his at- 
torney is in respect to the future commission of an 
unlawful act or to a continuing wrong, the communica- 
tion is not privileged. One who is actually engaged 
in committing a wrong can have no privileged wit- 
nesses, and public policy forbids that an attorney should 
assist in the commission thereof, or permit the relation 
of attorney and client to conceal the wrongdoing. 

A defendant in a criminal case when admitted to 
bail is not only regarded as in the custody of his bail 
but he is also in the custody of the law, and admission 
to bail does not deprive the court of its inherent power 
to deal with the person of the prisoner. Being in 
lawful custody, the defendant is guilty of an escape 
when he gains his liberty before he is delivered in due 
process of law, and is guilty of a separate offense for 
which he may be punished. In failing to disclose his 
client’s whereabouts as a fugitive under these circum- 
stances the attorney would not only be aiding his client 
to escape trial on the charge for which he was in- 
dicted, but would likewise be aiding him in evading 

prosecution for the additional offense of escape. 

It is the opinion of the Committee that under such 
circumstances the attorney’s knowledge of his client's 
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whereabouts is not privileged, and that he may be dis- 
ciplined for failing to disclose that information to the 
proper authorities. Equally, the attorney may be dis 
ciplined if, upon his client’s refusal to surrender upon 
his advice, he continues to act as his attorney. If the 
fugitive persists in so evading a trial upon the charges 
against him, the attorney should terminate their rela 
tions. Failing in this, the attorney is guilty of a viola 
tion of his oath and of his duty to society. 

A similar question was considered by the Com 
mittee in Opinion 23. What was said in that Opinion, 
as applied to the facts then before the Committee, is 
not in conflict with the views here stated. 


Opinion 156 
(May 4, 1936) 

Confidential Communications.—It is the duty of an at- 
torney to disclose to the proper authorities information re- 
ceived from his client that he has violated the terms and 
conditions of an order granting him probation. Such a 
communication is not privileged from disclosure. 

The defendant in a criminal case in a state court 
was released on probation following his conviction. His 
attorney, whose services in that matter ended with his 
release, continues to represent him as defendant in cer- 
tain civil matters and has received a letter from him 
about such matters from which he learns that he has 
left the jurisdiction and thereby violated the terms of 
his probation. A member of this Association asks 
whether it is the duty of the attorney to reveal “to 
the proper authorities for such action as they deem 
the premises warrant,” the information so received 
from his client. 

The opinion of the Committee was stated by Mr. 
McCoy, Messrs. McCracken, Sutherland, Martin, Phil- 
lips, Arant and Ailshie concurring. 

We held in Opinion 155 that a communication by 
a client to his attorney in respect to the future commis- 
sion of an unlawful act or to a continuing wrong is not 
privileged from disclosure. Public policy forbids that 
the relation of attorney and client should be used to 
conceal wrongdoing on the part of the client. 

It has been held that “probation or suspension of 
sentence comes as an act of grace to one convicted of a 
crime, and may be coupled with such conditions in re 
spect of its duration as Congress may impose.” Escoe 
v. Zerbst, 295 U. S. 490, 79 L. Ed. 1566. The same 
rule is generally true of probation or the suspension 
of sentence under state laws. In either case, necessarily, 
the court, having power to grant probation or suspend 
sentence, has the power to revoke the order and en 
force the original judgment upon violation of such order 
or of the conditions expressed therein. 

When an attorney representing a defendant in a 
criminal case applies on his behalf for probation or 
suspension of sentence, he represents to the court, by 
implication at least, that his client will abide by the 
terms and conditions of the court’s order. When that 
attorney is later advised of a violation of that order, 
it is his duty to advise his client of the consequences 
of his act, and endeavor to prevent a continuance of 
the wrongdoing. If his client thereafter persists in 
violating the terms and conditions of his probation, it 
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is the duty of the attorney as an officer of the court 
to advise the proper authorities concerning his client’s 
nduct. Such information, even though coming to the 
attorney from the client in the course of his profes- 
sional relations with respect to other matters in which 
he represents the defendant, is not privileged from dis- 
closure. In such a case the attorney as an officer of 
the court must obey his own conscience and not that of 
is cuent 
Opinion 157 
(May 5, 1936) 

Attorney’s Fees—Retention by a Plaintiff of a Part of 
the Amount Recovered Under a Stipulation to Pay At- 
torney’s Fees.—It is improper for an attorney for the 
holder of a promissory note which provides for the pay- 
ment of an attorney’s fee in case collection is by suit, to 
accept from his client less for his services than the amount 
awarded and paid to his client under such provision, unless 
the court enforces it as a stipulation for liquidated damages. 

An attorney brings suit on a promissory note 
which contains a promise to pay a certain percentage 
is attorney’s fees in case collection is by suit. The 


ittorney may be employed on a salary basis or may 
promised, irrespective of the outcome of the suit, 
a definite fee, the amount of which may be more or 
less than can be recovered under the provision in the 
note \ member of this Association inquires whether 
there is any ethical impropriety in a lawyer accepting 
less for his services than the amount that is awarded 


and paid to his client under such a provision. 

[The Committee’s opinion was stated by Mr. 
\rANT, Messrs. McCracken, Sutherland, Martin, Phil- 
lips, and McCoy concurring. 


[here is a variety of opinion as to the enforceability 
f stipulations in notes for the payment of attorney’s 
tees. 

\ccording to one view, such a provision is utterly 
void and its existence does not affect the measure of 
the holder’s recovery. Thomasson v. Townsend, 10 
Bush (Ky 114; Ralston v. Stone, 113 Ore. 506, 


232 Pac. 631. In a jurisdiction where this view ob- 
tains, obviously the question asked cannot arise. 

In some jurisdictions, such a provision is regarded 
as a stipulation for liquidated damages. The promise 
to pay attorney's fees gives rise to a part of the mak- 
r’s obligation to the payee or holder, and whatever is 
recovered in consequence of it belongs to him. The 
fee of the attorney is whatever amount his client agrees 
to pay him er, in the absence of agreement, the rea 
sonable value of his services. First Nat’l Bank v. 
Mayer, 129 La. 981, 57 So. 308; Ryles v. Bank of 
Statham, 7 Ga. App. 489, 67 S. E. 383. In a juris- 
diction where this view obtains, the Committee is of 
the opinion that the attorney may make his own terms 
with his client and may properly agree to represent 
him for an amount less than is recoverable under the 
provision 

According to a third and more prevalent view, a 
promise to pay a percentage as attorney’s fees is not 


enforceable as made. Ilowever, the courts give effect to 


t to the extent that, because of its inclusion in the instru- 


ment, they award as attorney's fees what they believe to 


e reasonable compensation for the attorney's services. 
But in no event does this award exceed either the 
mount the maker agreed to pay or what the plaintiff 
nay be obligated to pay his attorney. Porter v. Mon- 

17 Idaho 364, 106 Pac. 299, 27 L. R. A. (N. S.) 


111: Florence Oil Co. v. Hiawatha Gas Co., 55 Colo. 


378, 135 Pac. 454. In a jurisdiction where this view 
obtains, the court intends the amount awarded to be 
the lawyer’s fee and the Committee is of the opinion 
that it is improper for the attorney to accept less for 
his services than is awarded and paid to the client 
as attorney's fees; otherwise stated, the attorney can- 
not properly divide with his client the amount awarded 
by the court as attorney’s fees. 


Opinion 158 
(May 5, 1936) 

Printing in Law Journals of Names of Lawyers En- 
gaged in Cases to Which Reference Is Therein Made.— 
It is not unethical for a lawyer to permit his name to be 
published in a law journal in connection with an account 
of a legal matter of current interest, in which he is act- 
ing as attorney. 

A legal journal is published in which appears from 
day to day digests of legal decisions and references to 
current legal proceedings. The names of the attorneys 
are frequently printed as parts of the news item. This 
practice has been recently criticized by the Committee 
on Professional Ethics of the local bar association. 
We are asked to express an opinion as to the propriety 
of the publication of attorney’s names under such cir- 
cumstances. 

The opinion of the Committee was stated by Mr. 
SUTHERLAND, Messrs. McCracken, Martin, Phillips, 
Arant, Ailshie and McCoy concurring. 

With great respect for the opinion of the Com- 
mittee on Ethics of the local bar association, we never- 
theless do not regard the practice referred to as ob- 
jectionable. It does not appear that the publication of 
the names of the lawyers is inspired by them. The 
names apparently are printed as part of the news item 
because the publisher of the journal considers the names 
of counsel sometimes to be of material interest to the 
readers of the law journal. 

This is not the case of lawyers seeking to have 
their names extolled in laudatory newspaper accounts 
of their achievements at the bar, to advertise their at- 
tainments and “sell their goods”—a practice which 
offends Canon 27 and justly merits the condemnation 
of the profession. 

Opinion 159 
(May 5, 1936) 

Advertising —A statement on a lawyer's letterhead 
that he is a specialist in “medical-legal” law, to inform 
persons seeing the letterhead that the lawyer is especially 
qualified to handle cases where knowledge of medicine and 
medical jurisprudence is essential, such as personal injury 
cases, is improper advertising. 

The chairman of a local grievance committee in- 
quires whether a lawyer, who is also a duly licensed 
physician, may properly state on his professional let- 
terhead that he specializes in “medical-legal” law, for 
the purpose of informing persons who might see the 
letterhead that he is well qualified, by reason of his 
being a physician, to act in cases where a special knowl- 
edge of medicine and medical jurisprudence is essen- 
tial, such as personal injury cases. 

The Committee’s opinion was stated by Mr. Pxutt- 
Lips, Messrs. McCracken, Sutherland, Martin, Arant, 
Ailshie and McCoy concurring. 

It is admitted that the purpose of the statement is 
to advertise the lawyer’s special qualifications and to 
secure professional employment. Advertising directly 
or indirectly for professional employment is condemned 































































Se NE ce eat ae 22 ee 


504 


as unethical by Canon 27 and many Opinions of this 
Committee. 

As to whether a notice of the so-called specialty 
within the limitations stated in Canon 46, would be 
proper, we now express no opinion. See, however, 
Opinion 145. 

Opinion 160 
(May 5, 1936) 

Representation of Conflicting Interests—When an at- 
torney represents parties whose interests are conflicting, 
he should explain the effect of any action, adverse to the 
interests of one of the parties, which he asks such party 
to take, 

For several years an attorney had represented 
the executor and all of the heirs in the settlement of 
an estate. The estate held a promissory note for $2,780, 
due November 1, 1925, executed by the testator’s son- 
an heir and beneficiary under the will—on which his 
wife was surety. In time, the obligations of both par- 
ties liable on the note were barred by the statute of 
limitations. Subsequently, the testator’s son died. The 
same attorney later represented the wife-surety in a 
different matter, a suit brought against her by a third 
party. In a letter to her, which was in considerable 
part addressed to a discussion of matters relating to 
the suit brought against her by the third person, the 
attorney referred tu the note of her deceased husband 
and herself to the estate and enclosed an order upon 
the administrator authorizing him to apply $25.00 on 
the note from any moneys coming to her from the 
estate. She signed the order enclosed, thereby waiving 


the defense to the note, with ten years’ accrued inter- 
est, which had been barred three years before. A 
member of this Association inquires as to the ethical 
propriety of the attorney’s action in requesting his 
client’s signature to this order without explaining its 
consequences to her. 


The Committee’s opinion was stated by Mr. 
ARANT, Messrs. McCracken, Sutherland, Martin, Phil- 
lips, Ailshie and McCoy concurring. 

The attorney's relationship to the debtor in this 
case had three general phases. With respect to the 
suit brought against her by the third person, she was 
his client ; in her capacity as a beneficiary of the estate, 
she was also his client; but, with respect to the note 
held by the estate, the estate, not she, was the attorney’s 
client. It is obvious that the estate’s interest was in 
direct conflict with hers in respect to this note. While 
these various relationships may have been entirely clear 
to the attorney, it is doubtful whether they were clear 
to the wife-surety. The fact that the attorney had for 
several years represented the family estate of which 
her husband was beneficiary, and had also represented 
her in another matter, would cause her to regard his re- 
quests and suggestions as advice the acceptance of 
which would promote her interests. Consequently, if 
the attorney made any requests or suggestions adverse 
to her interests, it was his duty to make it clear to her 
that in so doing he was acting for interests opposed to 
hers; and he should have advised her specifically that 
the effect of signing the order would be to waive her 
defense to the note. In failing to do this, the attorney 
violated that portion of Canon 9 which provides that 
it is incumbent upon the lawyer most particularly to 
avoid everything that may tend to mislead a party not 
represented by counsel. 

In addition, Canon 6 provides that it is unprofes- 
sional to represent conflicting interests except by the 
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express consent of all concerned, given after a full dis- 
closure of the facts. We are of the opinion that the 
attorney in this case also violated the spirit of this 
Canon in failing to make it clear to the wife-surety that 
the request for payment on the note was made in his 
capacity as a representative of interests adverse to hers, 
and not for the purpose of promoting her interests 

Opinion 161 

(May 5, 1936) 

Special Judge—Practicing Law—Judicial Canon 31.— 
It is not unethical for a special judge or a judge pro tem 
to practice law in the court over which he temporarily pre- 
sides, in matters not connected with his service as special 
judge, where such is contemplated by the judicial system 
of his state. 

The judicial system of a state provides for regular 
judges and for the appointment of special judges to 
serve when the regular judge is disqualified, incapaci 
tated, or for other reason unable to act. The state 
statute prohibits a regular judge from practicing law 
but does not prohibit a special judge from so doing, ex- 
cept in those matters touching which he has served as 
special judge. The special judge receives compensa 
tion only for the time he serves, and depends on pro 
fessional employment primarily for his livelihood. 

Under such circumstances is it improper for the 
special judge to practice law in the court over which 
he at times presides as special judge? 

The Committee’s opinion was stated by Mr. Puit- 
Lips, Messrs. McCracken, Sutherland, Martin, Arant, 
Ailshie and McCoy concurring. 

Judicial Canon 31 in part reads as follows: 

“In many states the practice of law by one holding 
judicial position is forbidden. In superior courts of gen- 
eral jurisdiction, it should never be permitted. In inferior 
courts in some states, it is permitted because the county 
or municipality is not able to pay adequate living com 
pensation for a competent judge. In such one 
who practices law is in a position of great delicacy and 
must be scrupulously careful to avoid conduct in his prac- 
tice whereby he utilizes or seems to utilize his judicial posi- 
tion to further his professional success. 

“He should not practise in the court in which he is a 
judge, even when presided over by another judge, or 
appear therein for himself in any controversy, * * *” 

It may be doubted whether the Committee which 
drafted this Canon had in mind the situation of a spe- 
cial or pro tem judge. In any event we think it cannot 
be said that one, who in keeping with the established 
judicial system of his state, serves as special or pro tem 
judge in aid of the regular judge, when the latter is 
disqualified, incapacitated or for other reason unable 
to act, receives therefor no compensation or only a small 
compensation based on the time of service and, as his 
primary means of livelihood, engages in the practice 
of law in the courts of his state, including the court over 
which he at times presides, thereby violates the Canon. 
He should, of course, refrain from acting in one capacity 
in any matter concerning which he has acted directly 
or indirectly in the other and scrupulously avoid con- 
duct whereby he utilizes or seems to utilize his judicial 
service to further his professional success. However, 
we think the Canon recognizes that one who assumes 
to act as judge on one day and as advocate the next in 
the same judicial system is confronted with inherent 
difficulties that ought to be avoided and deprecates the 
employment of such a system. 

This opinion conflicts to some extent with Opinion 
142, but expresses the views of the present Committee. 


cases 
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Current Events 


(Continued from page 446) 


is a member of one Select Com- 
ttee and Special Committee. 
Second place in senority now is held 
Senator Ellison D. Smith, of South 
arolina, who entered the Senate 
March 4, 1909. This position in 
length of service heretofore has been 
hared with Senator Duncan U. 
Fletcher, late chairman of the Banking 
ind Currency Committee. Senator 
Smith is Chairman of the Committee 
Agriculture and Forestry and is a 
ember of five other committees. 
Third in rank by length of service 
Senator Henry F. Ashurst of Ari- 
zona, who first took office as a Senator 
March 27, 1912. He is Chairman of 
the Judiciary Committee and is on four 
mmittees in addition. 


one 


Next Congress to Convene 
January 5, 1937 


Congress has experienced for the first 
time the necessity of appointing by law 
1 different day if it is not to assemble 
for its next annual meeting on Sunday, 
under the Twentieth Amendment to the 

The prescribed date of 
January 3rd will fall on Sunday in 
1937, that being the first such coinci- 
Norris “lame duck” 
effect in this respect 


Constitution 


the 
toc »k 
1933 


suggestion 


lence since 
amendment 
October 15, 
The for the appointment 
a different day in 1937 came from 
(S. J. Res. 286) 
roposed; but later the 
Senate acquiesced in the preference 
which the House expressed for Tues- 
lay, January 5th. The query often has 
been propounded as to why this mod- 


the Senate where 


Monday was f 


ernizing amendment fixed the time on 
1 certain day of the month by number 
rather than on a stated day of the week 
such, for example, as the first Monday 
January. 
is understood the reason is in 
rder that the terms of the members of 
ngress will always be of a fixed and 
even length: and that the first three or 
ur times Senator Norris introduced 
such an amendment he had it prescribe 
ertain day of the week but the House 
rsistently changed it to the present 
n, which he finally accepted. As the 
rs go by, it may be interesting to 
whether Congress will forget to 
ticipate a Sunday convening date 
ery five or six years; or whether 
they may intentionally permit an open- 
ng of a to occur on Sundav. 
There not be a hiatus in 1937 
hen the districts and States which 
elected new Congressmen or Sen- 


session 


will 


ators will be without benefit of such 
officers for two days, because of the 
provision, in the first section of Amend- 
ment XX, which, after stating that the 
terms of Senators and Representatives 
shall end at noon on the 3rd day of 
January, etc., says, “and the terms of 
their successors shall then begin.” 

But there will be the unusual cir- 
cumstance of men becoming such offi- 
cers merely by the passage of time 
rather than by their taking the oath 
of the office. And there will be a 
period of two days when some districts 
and States are represented by Con- 
gressmen and Senators who are not 
under oath; which fact, however, would 
seem to be of slight consequence since 
there will then be no session. 


Invitation to Hungarian 


Bar’s Silver Jubilee 


RESIDENT RANSOM has sent 

the following reply to an invitation 
to the American Bar Association to 
take part in the celebration of the Silver 
Jubilee of the Hungarian Bar Associa- 
tion: 

Washington, D. C., May 4, 1936. 

The Honorable Francis de Kiraly, 
Second President of the Hungarian 
Bar Association, 
Szalay ucca 2, 
3udapest, V. 
Hungary. 
Dear Sir: 

Unfortunately I have just received 
your gracious letter of April first to 
the American Bar Association, inviting 
us to participate in the Silver Jubilee 
of the Hungarian Bar Association. 

I am sorry that it is impossible for 
me to attend or to arrange now for the 
representation of the American Bar As- 
sociation by some of its members in 
Europe. It is a matter of great regret 
that the remaining time does not permit 
me to make such arrangements. 

I shall be glad if you will accept, and 
express to your members, the hearty 
felicitations and most cordial good 
wishes of the American Bar Associa- 
tion. In changing and troublous times, 
a Silver Jubilee is a notable occasion 
in the life of an organization of law- 
yers. We are happy in your continued 
advance, and wish for you all a most 
enjoyable and successful jubilee occa- 
sion. 

We of America hope most earnestly 
that the years may bring soon a closer 
fraternity and a greater accord among 


the members of the profession of law 
in all lands. In such a way the lawyers 
may be able to make some contribution 
to international peace, justice and good- 
will, and to the greater prevalence of 
liberty under law. 
With great respect, I have the honor 
to be 
Very cordially yours, 
Witiram L. Ransom, 
President of the American Bar 
Association. 





Away from the land of busy care— 
into another world of eye-filling, 
restful splendor! And all in a few 
hours—by motor, rail, bus or plane. 
Move among the mountains, lakes 
and valleys where intimate scenic 
beauty is distinctive and continuous. 
Every wanted sport at its joyous 
best; at every stop the hospitality 
that will win your grateful applause. 


spoiled Vermont,” 
free by writing: 
Dept. of Conservation 
and Development, 
Service 


Publicity 
104 State House, 
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Illinois State Bar Association Has Largest Gathering of 
Lawyers and Guests in Its History at the Sixtieth 
Annual Meeting—Special Features of 
the Program 


With the largest gathering of lawyers 
the Asso- 
ciation the three 
days of the meeting, the Sixtieth An- 
nual Meeting of the Illinois State Bar 
Association, held at the Hotel 
Marquette, in Peoria, Illinois, on May 
27, 28 and 29, proved to be one of the 


and guests in the history of 
in attendance during 


Pere 


most interesting conventions ever held 
by the Association, and certainly one 
of the most enjoyable. 

In recent years, the Illinois State Bar 
Association has turned its annual meet- 
ings to good use not only as a gather- 
ing to mark the closing of its official 
year, but as an opportunity to work out 
plans for activities for the coming year. 
This policy has had the practical effect 
of saving considerable time and energy 
in contacting administrative officers in 
widely scattered parts of the state, and 
has brought about the even more im- 
portant result of a unity of thought and 
action heretofore not attained 

To illustrate this 
the Wednesday morning program on 
May 27, the opening day of the con- 
vention, was devoted to meetings of the 


type of program, 


Board of Governors and the section o1 

the work for 
the year. The Board of Governors gave 
considerable attention to the matter of 
the c 
at this time, the various members of the 


ganizations, closing up 


section activities for oming veat 
Board being assigned to different sec- 
tions. 

During the noon hour, the Board of 
the 


table with the newly appointed sectior 


Governors met around luncheon 
officers, for a discussion of the general 
policies to be followed out in the sec 


‘ 


tion activities for the coming vear, and 
the outline of the work to be accom- 
plished by the i 


Since the sections enjoy unusual free 


section organizations 
dom and independence in their activities, 
this discussion was concerned primar 
ily with the administrative problems of 
organization of the sections and ap- 
pointment of committees, as well as pro- 
visions for meetings and arrangement of 
dates. 

The meeting fici 
Wednesday afternoon, May 27th 


opened officially on 
h, 


with 


Carro A. TRIMBLE 


President, Illinois State Bar Association 


the business Fol- 


lowing the address of welcome by Cir- 


session 


customary 
cuit Judge Henry J. Ingram, president 
of the 
response by Second Vice President John 
F. Voigt, Chicago, of the Illinois State 
bar association, the reports of the offi- 


Peoria bar association, and the 


cers and Board of Governors were pre- 
The Annual Ad- 


delivered by Charles P. Megan, 


sented. President's 
dress, 
of Chicago, was followed by the reports 
of standing committees and sections, to 
close the afternoon’s work. 

On Wednesday evening, the lawyers 
informal 
sponsored 


Aero- 


entered 


and assembled for an 


dinner 


guests 
featuring a 
by the Association’s Section on 
nautical As the 
the dining hall, Miss Jean Baird, stew- 


program 


Law. guests 
ardess for the American Air Lines, pre- 


sented each with a carnation 


picked on that morning in Los Angeles, 
Peoria on 


person 


California, and brought to 
one of the new air liners. 
Carrying out the aeronautical motif, 
John H. Wigmore, of Chicago, 
presented a discussion of recent 
trends in the field of air following 
the Third 


Dean 
brief 
law 
Vice President 


dinner, with 


Charles O. Rundall, of Chicago, leading 
the singing of a song, “Beautiful Ships 
in the Blue,” written especially for the 
Dean Major 


Chicago, spoke briefly 


occasion by Wigmore. 


Reed G. Landis, 
on developments in air transportatior 
following which the 
“Flying the Lind 
by the Par 


was presented. I: 


and navigation, 
sound-motion picture, 
Trail,” 


American 


bergh prepared 


\irways, 
formal dancing closed the evening pro- 
gram. 

On Thursday morning, May 28th, the 
program was turned over to the assem- 
bly forum discussions directed by the 
section organizations of the Association 
Decker, 


Section on 


Herbert Chicago, representing 
the 
a discussion 
the 


nois, 


Real Estate Law, led 
yf proposed revisions of 
laws of Illi- 


Section on 


foreclosure 
the 
Professional Relations presented a sym- 
posium on unauthorized practice of th 
representatives of the Chi- 
Saline County bars 


mortgage 


follow ing W hich 


law, with 


cago, Peoria and 
presenting their views on the subject. 

Featured on the speaking program at 
this time were Edgar B. Tolman, mem- 
ber of the committee drafting the pro- 
posed rules for practice in the federal 
courts, who discussed the work of that 
committee appointed by the United 
Supreme Court, and John Dickinson, 
Assistant Attorney General of the 
United States, wi spoke on “The 
States and the Both speakers 
contributed mucl 
session. 

A luncheon 
local 
during the 
cussion of plat 
to be held du the 
ber, and plans for organization of the 
Section on Bar Organization for the 


met 


interest of the 


for district and 
bar asso officers was held 

featuring a dis- 
he district meetings 


month of Septem- 


same time, 


° a 
coming year \ tnil 


bers of the judiciary met at a lunche 
of the Judicial Section, and other men 
guests in the 


in a general luncheon 


bers and attendance at 
convention 
session with no program. 

yon and evening were 
entertain- 
provided by the mem- 
While the an- 


yrogr;ress, 
prog 


met 


Thursday aftern 
given over to the excellent 
ment 
bers of the 
nual golf tour 
sight-seeing tours of Peoria industries 
and the Hiram Walker distilleries were 
well attended by the non-golfing mem- 
Ladies were taken on a tour of 
ending with a tea 

Clyde E. Stone, wif 


program 
a bar. 
was in 


Peori 


nament 


bers. 
Peoria 


gardens, 


Mrs 


the home of 
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the Chief Justice of the Supreme 
wurt of Illinois. 
the evening, complimentary din- 

s were tendered by the Peoria bar 
The men 
thered at the Peoria Country Club, 
looking the beautiful Illinois River 
valley, for a stag dinner featured by the 
arding of golf prizes and general 
The ladies were en- 
1ined at a dinner given by the wives 


to the lawyers and guests. 


aw 
good fellowshiy 
tert 


the Peoria lawyers, following which 
, theater party and cards were enjoyed. 
Friday morning, May 29th, brought a 
mption of the assembly forum dis- 
discussions of the 
Criminal 
1 taxing practice and procedure, 
Illinois stat- 
the Sections on Criminal 
[Taxation and State Statutes, 
speaking program for 
sion included an 
t Federal 
cies,” by John D. Black, of Chicago, 
president of the Illinois State 
bar association, and an address, “Gov- 
Lawyer,” by President 
William L. Ransom, New York City, 
-an bar association. 
yon hour was given over to the 
traditional law school alumni _ lunch- 
is, featuring gatherings of the Har- 
vard DePaul and 


ns, featuring 
prof ysed_ Illinois Code, re- 


ation of 


ively Phe 
address on 


Legislative Tenden- 








Loyola, Northwestern 
iniversity, University of Illinois, Uni- 

of Michigan, Illinois Wesleyan 

sity, and University of Chicago 
law school alumni groups. These meet- 
attended, and 
vided an excellent opportunity for the 


1] ' " 
ings were all well pro- 


val of old friendships. 
assembly forum discussions were 
med in the afternoon, taking up the 
bjects of changes in Illinois civil 
ractice, the betterment of relations be- 


ind the bar, and needed 
s probate laws, led by 


een the publi 


ms in Ili 


State Civil Practice and 


e Sections o1 


Procedure, Public Relations and Pro- 
bate and Trust Law, respectively. A 
hort business ion closed the after- 

n program and the official work of 
the convention 


Annual Dinner, on Friday even- 
ng, was characterized by an informal 
rit which added much to the pleas- 
ure of the gathering. Following the 
dinner, Judge Ransom responded briefly 
and John D. Black 
ose to the occasion with a vocal rendi- 
& “The Old Constitution,” one of 

the favorite numbers of last 
hristmas Spirits” production of the 
hicago bar association. Dean Gordon 
J. Laing, of the University of Chicago, 
delivering the address of the evening 
t Call- 


n introduction 


year’s 


{ 


the subject “Professions and 


ings,” completely captivated his audi- 
ence by the picturesque charm of his 
eloquence which has made him one of 


the outstanding after-dinner speakers of 
the Middle West. Mr. Paul M. Angle, 
secretary of the Illinois State Histori- 
cal Society, delivered a short but inter- 
esting address on the one hundredth an- 
niversary of the admission of Abraham 
Lincoln to the Illinois bar. The entire 
evening was a happy conclusion to a 
meeting which was successful from 
every point of view. 

Officers elected at this time include 
the following: Cairo A. Trimble, 
Princeton, president; John F. Voigt, 
Chicago, William D. Knight, Rockford, 
and Charles O. Rundall, Chicago, vice 
presidents; R. Allan Stephens, Spring- 
field, secretary; Frank L. Trutter, 
Springfield, treasurer, and Benjamin 
Wham, Chicago, and Charles E. Feir- 
ich, Carbondale, members of the Board 
of Governors. 

Perhaps the most significant innova- 
tion at this annual meeting was the dis- 
play of legal publications and law print- 
ing, sponsored by the Association’s 
Committee on Legal Publications. More 
than thirty law book publishers, law 
printers and office supply houses pre- 
sented exhibits as a part of this display, 
representing the leading publishers and 
printers in the Middle West. The ex- 
hibit proved most advantageous to the 
lawyers present, giving them a good pic- 
ture of the entire range of legal publi- 
cations now available, and every ex- 
hibitor expressed himself as being very 
well satisfied and pleased with the op- 





portunity afforded to contact the legal 
profession. This display will probably 
be continued in future years as a per- 
manent part of the annual meeting pro- 
gram. Special exhibits were presented 
by the American bar association, the 
Illinois State Highway Department, and 
the Illinois State bar association, fea- 
turing matters of interest to the legal 
profession. 

Plans for the meetings of the district 
federations of local bar associations, to 
be held during the month of September, 
are being arranged with a view toward 
urging the lawyers to attend the meet- 
ings other than those in their own dis- 
tricts. To that end, the meetings have 
been scheduled for two weeks, with 
meetings on three consecutive days in 
the first Week, and on four consecutive 
days in the second week, so that lawyers 
may drive from one meeting to the next. 
The schedule agreed upon during the 
annual meeting, at Peoria, is as fol- 
lows: September 17, Champaign; Sep- 
tember 18, Belleville, and September 19, 
Vandalia, covering the first three dis- 
tricts, and September 23, Waukegan; 
September 24, Freeport; September 25, 
Princeton, and September 26, Quincy, 
covering the fourth to seventh districts, 
inclusive. It is hoped that a number of 
the lawyers will join the circuit-riding 
cavalcade of officers of the Association 
making the rounds of the district meet- 
ings. 

R. ALLAN STEPHENS, 


Louisiana State Bar Association Has Successful Meeting 
—President Ransom Speaks on ‘‘The Lawyer in a 
Time of Change’’—Special Committee on Inte- 
grating the Bar Presents Significant Report 


—Other 


HE thirty-ninth annual meeting of 
te Louisiana State Bar Association 
was held in Monroe, April 24th and 
25th. The convention was a well at- 
tended and acclaimed a very successful 
one. 

Hon. William L. Ransom of the New 
York bar, President of the American 
Bar Association, was the guest of honor 
and principal speaker. He addressed 
the Association on the morning of the 
second day of its sessions and entitled 
his address “The Lawyer in a Time of 
Change.” 

Mr. Ransom painted a very interest- 
ing picture of what is happening today 
to the lawyer of this country. He ex- 
tended to those non-members of the 
American Bar Association present at 
the meeting a cordial invitation to join 
it and to have a part in what is going 
on and he invited all, members and 
non-members to attend the annual meet- 


Details 


ing of the American Bar Association 
to be held in Boston this year, begin- 
ning August 24th. He referred to the 
relatively few lawyers who attend the 
meetings of that Association. 

President John D. Miller of New 
Orleans called the convention to order. 
The invocation was pronounced by 
Rabbi F. K. Hirsch, Temple B’Nai 
Israel, Monroe, after which Mayor Ar- 
nold Bernstein welcomed the delegates 
on behalf of the citizens of Monroe. 
Honorable J. T. Shell, Bastrop, Judge 
of the Fourth Judicial District Court, 
welcomed the visiting lawyers on behalf 
of the Fourth Judicial District Bar. 
Jacob S. Landry, New Iberia, responded 
on behalf of the visitors. 

President Miller delivered his annual 
address and review of the activities for 
the past year. His address reminded 
the assemblage that in 1935 the Asso- 
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ciation unanimously approved the reso- 
lution of the Executive Committee of 
January 5, 1935, which read: “The 
Executive Committee of the Louisiana 
State Bar Association is unanimously 
of the opinion that this Association 
should be maintained and that its future 
course be submitted to the entire mem- 
bership at its annual meeting to be held 
at Alexandria, in the Spring of 1935.” 

He said: “Under this mandate and 
the other directions given us then, your 
officers and committees have worked un- 
der the slogan of ‘business as usual,’ 
and it is evident that until some better 
and more representative organization is 
provided for the protection of bar and 
public in our field, the maintenance of 
this self-governing, voluntary associa- 
tion, open to all respectable lawyers in 
the State, is necessary not only for the 
protection of our interests but as well 
for the continued existence of our self- 
respect. 

“It has been the policy of your Ex- 
ecutive Committee to enter into no con- 
troversy of any kind with the ‘State Bar 
of Louisiana.’ While individually op- 
posed to several very important charac- 
teristics of that de facto corporation no 
finger has been lifted to impede any 
good which it might be capable of ac- 
complishing. I believe that it is the 
hope of most, if not all, of us that we 
will have in this State an integrated bar 
whose officers will be selected by and 
responsible to its members. I also be- 
lieve that there is good reason to an- 
ticipate the early realization of that 
hope.” 

Further, in his report, the President 
said: “Your Executive Committee has 
had during the year a number of com- 
munications from the American Bar 
Association. It has been our endeavor 
to assist that Association to the fullest 
extent possible in carrying out the Na- 
tional Bar program and other beneficial 
plans of national scope.” 

W. W. Young, New Orleans, Secre- 
tary-Treasurer, presented his report, 
which showed the Association received 
more applications for membership this 
last year than it did the preceding year. 

The report of the Committee on Se- 
fection of Judicial Candidates, Cuthbert 
S. Baldwin, New Orleans, Chairman, 
was read. It stated that since the last 
meeting of this Association a plebiscite 
or bar poll was taken for two Appellate 
Court vacancies and the result duly fur- 
nished to the press of the State. The 
candidates who received the endorse- 
ment of the bar, however, were not the 
successful candidates in the elections 
held by the people of the State. The 
committee expressed the view that the 
lawyers of this State should continue 
their efforts to enlighten the public on 





BRUMBY 


Rosert E. 
President, Louisiana State Bar Association 





the qualifications of candidates for the 
Bench; that a consistent, continuous, 
active exposition of the principles for 
which the Association stands will, in 
the long run, enable it to achieve the 
objective aimed for by the plan, and that 
the public will ultimately be eager to 
look to the bar for enlightenment on the 
qualifications of judicial candidates. 

Howard B. Warren, Shreveport, ad- 
dressed the convention on the “Selec- 
tion of Judges.” Mr. Warren said that 
“notwithstanding the results of elections 
have not concurred always with the 
results of bar polls, I believe there is 
merit in the system.” 

Dr. Robert J. Farley, Professor of 
Law, Tulane University of Louisiana, 
in his address used “Lo! The Poor 
Lawyer’ as his title. It was very much 
enjoyed. 

Henry P. Dart, Jr., New Orleans, had 
for the subject of his address “The Plan 
for an Improved Organization of the 


American Bar.” It was clearly and 
ably explained by him. 
“Pardons, Paroles and Reprieves” 


was the title of the address by Eugene 
Stanley of New Orleans. Mr. Stanley’s 
address was very interesting and in- 
structive. 

The reports of the various Standing 
and Special Committees were read, the 
outstanding one, probably, being the 
report of the Special Committee on In- 
tegrating the Bar, of which Walker B. 
Spencer, New Orleans, is chairman. 
The committee recommended that this 
Association declare the following prin- 
ciples: 

“(1) The Bar of Louisiana should 
of right, and must be a self-governing 
body; its affairs to be administered by 


a Governing Authority elected, in 


manner agreed upon, by the active mem- 


da 


bers of the bar. 

“(2) That every lawyer practicing 
law in Louisiana should compulsorily be 
a member of the State Bar and subject 
to its rules. 

“(3) That the Governing Authority, 
subject to the control of the Association 
and the Supreme Court, should have 
power to prescribe rules and regula- 
tions: 


“(a) Prescribing requirements for 
admission to the bar. 
“(b) Relating to the conduct of 


members of the bar. 

“(c) Relating to the investigation 
and trial of complaints against members 
of the bar, and the procedure in rela- 
tion thereto. 

“(d) For the reprimand, suspension 
or disbarment of the members for un- 
professional conduct, or for other con- 
duct conducive to the disrepute of the 
bar. 

“(e) The prevention of unauthorized 
practice of law.” 

The report continued: 

“The Committee has reason to believe 
that by conference with the present 
Board of Governors of the State Bar 
of Louisiana and certain local Bar As- 
sociations in the State that have inter- 
ested themselves in the matter, a satis- 
factory statute may be enacted that will 
meet with the approval of the bar of 
the State. 

“Your Committee 
recommends : 

“(1) That the principles herein set 
forth for the integration of the Bar be 
approved. 

“(a) That your Committee be 
authorized to meet in conference with 
the Board of Governors of the State Bar 
of Louisiana, and with the representa- 
tives of such local bar associations as 
may choose to participate in such con- 
ference in an earnest effort to propose a 
satisfactory statute to the Legislature. 

“(3) That the President be requested 
forthwith to arrange for such a confer- 
ence at such date as will enable such 
conference to bring to the next Legis- 
lature a statute to carry into effect the 
principles hereinabove set forth. 

“The Committee deemed it best not 
to agree upon or to propose to the As- 
sociation, in advance of such confer- 
ence, any specific provisions to be em- 
bodied in such new statute, but that the 
Association at this time content itself 
with a declaration of principles as 4 
guide to the Committee at any such con- 
ference.” 

The Association referred this report 
to the President and Executive Commit- 
tee for such action as they see fit to 


therefore further 
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in line with the recommendations 

f the report. 
Mr. Joseph D. Barksdale, Shreveport, 
member of the Advisory Committee on 
nerican Citizenship, offered a resolu- 
n authorizing the President to ap- 
point a special Committee on American 
Citizenship to be composed of a chair- 


n and one member from each Su- 
preme Court District. This Special 
ymmittee is to cooperate with the 


Standing Committee on American Citi- 
nship of the American Bar Associa- 
n to promote the teaching, by com- 

petent and patriotic teachers, of the 
mstitution of the United States and 

the meaning and ideals of good citizen- 
[he resolution was approved in prin- 
ple and referred to the Executive 
mmittee to work out the details. 


The social features included a lunch- 
eon for the visiting ladies on Friday 
and dance that night, a boat ride on the 
Ouachita River on Saturday, concluding 
with a banquet on Saturday night. 

The officers elected are: Robert E. 
Brumby, Franklin, President; Monte M. 
Lemann, New Orleans, V. P. Ist. Sup. 
Ct. Dist.; Pike Hall, Shreveport, V. P. 
2nd; Dan Debaillon, Lafayette, V. P. 
3rd; Carey J. Ellis, Jr., Rayville, V. P. 
4th; Charles Vernon Porter, Baton 
Rouge, V. P. 5th; Jacob S. Landry, 
New Iberia, V. P. 6th; W. W. Young, 
New Orleans, Secretary-Treasurer. 
Stephen A. Mascaro is Librarian and 
Assistant to the Secretary. 


W. W. Youns, 


Secretary-Treasurer. 


Tennessee Bar Association Creates Junior Bar Section at 
Fifty Fifth Annual Meeting—Committee on Legal 
Education and Admission Recommends Amer- 
ican Bar Association Standards—Hon. 


Boyle G. Clark Delivers Address 


HE Fifty-fifth Annual Meeting of 
the Bar Association of Tennessee 
was held June 5, 1936, at the Lookout 
Mountain Hotel, Lookout Mountain, 
Tennessee, more than 400 lawyers from 
ll parts of the State being in attend- 


T 


ance. 

The morning session of June 5th was 
levoted to reports of standing commit- 
tees, the first of which was that of the 
entral Council and the most important 
recommendation being that the Junior 
Section of the Tennessee State Bar As- 
sociation be recognized and accepted as 
a part of the Association. The entire 
resolution was unanimously adopted. 

The Committee on New Membership 
reported that 125 new members were 
added to the membership of the Asso- 
ciation during the past year. 

\ fine and exhaustive report was pre- 
sented by the Committee on Legal Edu- 
cation and Admission to the Bar, the 
recommendations being that the 
preme Court of Tennessee be petitioned 
to adopt such rules for admission to the 
Bar in Tennessee as will place Tennes- 
see in the majority group of States 
which have already adopted the Amer- 
ican Bar Association standards. 

The Committee on Judicial Adminis- 
tration and Remedial Procedure, of 
which Thomas W. Schlater, Jr. of 
Nashville, was Chairman, presented a 
timely recommendation, relating to the 
intolerable oppression of the poor and 
needy, particularly in the larger counties 
f the State in the adminstration or 


Su- 





Watter P. ARMSTRONG 
President, Bar Association of Tennessee 





conduct of the Magistrates or Justice 
of the Peace Courts in said counties. 
The recommendation was that the As- 
sociation recommend to the incoming 
Legislature of the State of Tennessee 
the enactment of proper legislation 
creating Courts in the larger counties 
of the State vested with the jurisdiction 


now held by the Justice of the Peace in 
said Counties. 

Hon. Boyle G. Clark of Columbia, 
Mo., addressed the Convention on Fri- 
day afternoon on the subject “Com- 
pact between Missouri’s Supreme Court, 
Its Bar and Its People.” 

Hon, Will Shafroth, Director of the 
National Bar Program, was presented 
to the Convention and extended greet- 
ings from the American Bar Associa- 
tion. 

The annual banquet was held on the 
evening of June 5th, the Hon. Harley G. 
Fowler of Knoxville, acting as Toast- 
master. A large number of visitors and 
ladies were in attendance. The speaker 
was Hon. Harvey T. Harrison of Little 
Rock, Arkansas. 

Owing to the death of Hon. Joseph 
W. Byrns, Speaker of the House of 
Representatives and a member of the 
Association, whose funeral was to be 
held at Nashville on Saturday, June 
6th, the meeting adjourned after the 
election of officers, which took place 
immediately following the banquet. 

The officers elected to serve the Asso- 
ciation for the ensuing year are: Pres- 
ident, Walter P. Armstrong, of Mem- 
phis; Vice-Presidents, R. A. Davis, 
Athens, East Tennessee; George H. 
Armistead, Jr., Nashville, Middle Ten- 
nessee; R. H. Spragins, Jackson, West 
Tennessee; Secretary, Thomas O. H. 
Smith, of Nashville; Treasurer, W. A. 
Wilkerson, Chattanooga. 

Tuomas O. H. Sirsa, 
Secretary. 





Miscellaneous 





Federal Bar Association’s 
Work During the Y ear 
1935-1936 


HE President of the Federal Bar 

Association of New York, New 
Jersey and Connecticut, Mr. Henry 
Ward Beer, who was re-elected to the 
Presidency for the sixth time on June 
16, 1936 at the Annual Meeting, re- 
ported on the Association’s work for 
the past year: 

The Annual Banquet on April 4, 
1936 to celebrate the opening «* the 
new Federal Court House at Foley 
Square, New York City and held in 
honor of Hon. Homer S. Cummings, 
United States Attorney General, was 
the outstanding social event of the year. 

The Association’s Legislative Com- 
mittee succeeded in having bills passed 
in Congress through the able assistance 
of Senator Robert F. Wagner who 
sponsored the legislation, aided by 
Congressman Emanuel Celler and Con- 
gressman James P. B. Duffy in the 
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House, providing for law clerks to our 
United States District Court Judges, 
and restoring the $10.00 per diem 
traveling allowance to the Federal 
judges. 

A bill drawn by the Association to 
prevent the practice of law by non- 
lawyers before Government bureaus, 
departments and commissions did not 
receive the enthusiastic support of as 
many bar associations throughout the 
country as was hoped for, and a vigor- 
ous campaign will be begun in the next 
Congress to promote this most needed 
measure. 

The 
Legislature, in passing 
time the bill forbidding 
companies from acting 


the New York 
for the fourth 
banks and trust 
as officers and 
States 


members of 


trustees in State and United 
courts, met with Governor Lehman’s 
veto. 


On June 16, 1936 the Judiciary Com- 
mittee of the Association submitted its 
report approving President Roosevelt's 
appintment of Mr. Vincent L. Leibell 
as United States District Court Judge 
for the Southern District of New York, 
and it was unanimously ratified by the 


membership. 
A report will be presented very 
shortly by the Association’s Special 


Committee appointed to assist the Fed- 
eral Communications Commission in 
having Congress pass a law forbidding 
a continuation of the present exorbi- 
tant telephone charges, especially in the 
interstate lines of the Association’s jur- 
isdiction (New York, New Jersey and 
Connecticut), and to compel telephone 
monopoly to cease engaging in the sale 
and distribution of merchandise in com- 
petition with subscribers. 

Preceding the business part of the 
Annual Meeting, the United States De- 
partment of Justice presented an ex- 
hibit on scientific crime detection. An 
address was made by Mr. E. P. Coffey 
in charge of the Scientific Crime De- 
tection Bureau at Washington, D. C. 
and Robert Daru, Esq., Chairman of 
the Association’s Special Committee to 
Suppress Racketeering presided. 

Following are officers of the Asso- 
ciation for 1936-37: President, Henry 
Ward Beer of New York City; New 
Jersey—Vice-Pres., Thomas V. Arrow- 
smith of Trenton, N. J.; New York— 
Vice-Pres., Frank F. Russell of New 
York City; Northern New York— 
Vice-Pres., Lester T. Hubbard of Al- 
bany, New York; Brooklyn—Vice- 
Pres., Albert D. Schanzer of Brooklyn, 
N. Y.; Connecticut—Vice-Pres., Ar- 
thur B. Weiss of Bridgeport, Conn.; 
Secretary, James Amadei of Brooklyn, 
N. Y.: Treasurer, Joseph L. Klein of 
New York City; Financial Secy., An- 
thony Giuliano of Newark, N. J.; Asst. 


Secy., Anna Faians of New York City. 
Junior Bar Section of Arkansas 
State Bar Association Formed 
A letter from Mr. Ashley Cockrill, 
Jr., State Chairman for Arkansas of 
the Junior Bar Conference, calls spe- 
cial attention to the organization of a 
Junior Bar Section of the Arkansas 
Bar Association, at the recent meeting 
of that organization in Hot Springs. 
Eugene R. Warren of Little Rock, 
is President of the Section, which will 









members of the State 
under thirty-six years 


be composed of 
Bar Association 


of age. Gordon Young, of Malvern, is 
Vice President, and Edward L. Me. 


Haney of Little Rock, is Secretary. 
The organization follows familiar lines. 
One of the Executive Com- 
mittee will be chosen from each of the 
congressional districts of the 
President Warren recently an- 

committee appointments 


member 


seven 
State. 
nounced 
the new Section. 


for 


Junior Bar Activities in Second Circuit 


Regional Meet- 


ings Held in New York and Buf falo—Development 
of Junior Bar Work in New York County 


Lawyers Association 


HE Junior Bar Conference of the 

American Bar Association held a 
regional meeting in New York City on 
May 23. It was attended by repre- 
sentatives of the Junior Bar group 
from New York, Connecticut, Vermont, 
Massachusetts and New Jersey. It was 
called to consider the problems of the 
young lawyers and to help formulate 
a program for the Section meeting to 
be held in Boston. 

Reports on various phases of the 
organization and development of the 
Conference were made by William A. 
Roberts, Secretary; Paul F. Hannah, 
Chairman of the Membership Commit- 
tee; Curtis C. Shears, Assistant Secre- 
tary of the American Bar Association; 
and Thomas J. Diviney, Benedict M. 
Holden and Willsie E. Brisbin, Chair- 
men respectively for the States of New 
York, Connecticut and Vermont. 

One of the matters which gave rise 
to the most spirited discussion, accord- 
ing to the report of the meeting in 
the-New York Times of May 24, was 
the free legal service, giving work to 
unemployed lawyers, which was offered 
by WPA. It was agreed that the de- 
pression had worked the greatest hard- 
ship upon the younger members of the 
Bar and that this factor was not rec- 
ognized in the setting up and opera- 
tion of the Federal free legal service. 
It was urged by Weston Vernon Jr. 
of New York, that the problem, both as 
to the needs of the young lawyers and 
as to the giving of free legal aid serv- 
ices, should be worked out through the 
Bar associations. The subject was ap- 
proved for a place on the agenda of the 
coming Section meeting at Boston. 

At a luncheon held at the Lawyers 
Club for the members of the Confer- 
ence, President William L. Ransom of 
the American Bar Association spoke on 
the pending plan for a better organiza- 
tion of the Bar. He uged his hearers 
to vote for it at the Boston meeting, 


since it would permit a greater coopera- 
tion with Local Associa- 
tions. The present setup, he declared, 
was unsatisfactory, as under it the con- 
trol is unstable, and is certainly not 
representative on questions of policy 
of the legal profession of the country 
as a whole. 

Speaking as chairman of member- 
ship of the Junior Bar Conference at 
the luncheon, Mr. Paul Hannah, of 
Washington, D. C., emphasized the 
need for the complete co-ordination of 
the country’s Bar Associations as a 
means of removing conditions giving 
rise to current criticisms of the pro- 
fession. 


States and 


The meeting at New York on May 
had been preceded by several others 
In fact, the 


23 


during the same ronth. 
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NEWS OF THE Bar ASSOCIATIONS 








What Makes An 


Expert Reporter 


A mistaken notion commonly pre- 
vails that anyone who writes short- 
hand can do court reporting or take 
depositions. Most experienced trial 
lawyers know better. The mastery 
of shorthand reporting is like ac- 
quiring skill in any other profession 
—a basic education, the expenditure 
of much time and hard work to reach 
the Commencement or license-to- 
practice stage, and then years of ex- 
perience to become an expert. The 
expert shorthand reporters of the 
United States are usually members 
of the NATIONAL SHORTHAND 
REPORTERS ASSOCIATION. 
In the larger cities and in each state 
they are at your service. 


A. C. Gaw, Secretary, 
Elkhart, Indiana. 


Have it reported _ 
“The Record 
Never Forgets.” 











Junior Bar on the Circuit showed un- 
usual activity during May. 

The first of the of 
meetings in the Second Circuit 
held at Buffalo on May Ist, under: the 
auspices of the New York State Branch 
of the Junior Bar Conference of the 
Atm. “Fae for the 
Second Circuit is Weston Vernon, Jr., 
and the New York State Chairman is 
Thomas J. Diviney. The meeting was 
held at a dinner at the Statler Hotel at 
7:00 p. m. 
was to give consideration to the devel- 
opment of the Junior Bar movement in 
Upper New York, and also to acquaint 
lawyers in that section with Bar reor- 
ganization which is to come before the 
Boston Convention on August 24th. 

The speaker of the evening was Ed- 
ward Gluck of New York, a member of 
the original organization committee of 
the Junior Bar Conference in 1933 and 
active in the development of Jumior 
Bar work in New York City ever since 

The Committee in charge of the Buf- 
falo meeting consisted of Philip Barth, 
Chairman, Henry Lytle, Jean Martin, 
John Carriero and Reid Moule. There 
was also a delegation present from 
Rochester represented by a Committee 
of which Luther Ira Webster was 
Chairman and consisting of Justin 
Doyle, Daniel Macken, Donald Gandy 
and Meyer Fix. 

The meeting was an interesting one 
and resulted in a great deal of dis- 
cussion of mutual Junior. Bar and Bar 
Association problems. 

Mr. Gluck traced the development 
of the Junior Bar Conference organized 


series regional 


was 


Councilman 


The purpose of the meeting 


on the analogy of a section in Milwau- 
kee in 1934, and formally recognized 
as a Section in Los Angeles in 1935. 

He also spoke on the development of 
Junior Bar work in the New York 
County Lawyer Association under the 
guidance of a Junior Bar Conference 
Committee of which he has been Chair- 
man since 1934. The Committee labored 
faithfully for a year on the study of 
the Junior Bar movement in connec- 
tion with local conditions in their Asso- 
ciation. As a result of its report, the 
Association appointed twenty-four 
young men as members of seven 
enumerated committees, on the sugges- 
tion of the Junior Bar Conference Com- 
mittee. 

During the past year the Committee 
has continued to study the problem and 
carry on a series of events in connec- 
tion therewith. These included three 
group meetings. One was in October 
attended by the twenty-four committee- 
men to consider the plans for the year. 
The second was in January, to discuss 
selected reports on subjects such as 
unfavorable publicity of courts and 
lawyers, annual bar registry plan, the 
matter of more equitable representation 
for young lawyers on governing bodies, 
etc. The third group meeting was held 
in March and was devoted to a sympo- 
sium on the “Economic and Profes- 
sional Condition of the Younger Mem- 
bers of the Bar.” 

In addition to meetings the 
Committee held a of informal 
dinners from about 5:00 to 8:00 p. m. 
during the year at which there were 
present representatives of the Charac- 
ter Committee and various branches of 
the judiciary. Finally, there have been 
held since January a series of informal 
weekly luncheons at which items of in- 
terest to young lawyers have been dis- 
cussed and methods devised for carry- 
ing them out. 

A final report of the Committee has 
just been rendered and one of the im- 
portant items mentioned has been the 
recommendation that there be continued 
a plan for a research group authorized 
by the Board of Directors, whereby 
young men with time, energy and en- 
thusiasm, properly qualified, will be 
available to assist the regular commit- 
tees and officers of the Association in 
follow up work. Two of the commit- 
tees have already availed themselves of 
the opportunity for research work thus 
afforded and young men are engaged 
in assisting them. 

Mr. Gluck also referred to 
complishment in other 
tions, including the Association of the 
Bar of the City of New York where a 
Committee Junior Activities 
had been appointed and had been en- 
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gaged in a study of plan and scope 
during the winter and spring. The 
New York State Bar Association last 
year through its Executive Committee 
adopted a resolution approving Junior 
Bar activities, and this year the Presj- 
dent, John Godfrey Saxe, has appointed 
a Statewide committee on Junior Bar 
to carry out Junior Bar plans. 


New York Court Holds Reporter 
Must Divulge Informa- 
tion Source 


ALLING attention to the fact that 

the tendency of the law is to re- 
strict rather than extend the class of 
those to whom communications are 
privileged, the New York Court of Ap- 
peals, in an opinion delivered January 7, 
refused to set aside the fine and jail sen- 
tence of Martin Mooney, reporter of the 
New York American. Mr. Mooney had 
declined to tell the New York County 
grand jury where he had obtained the 
information appearing in a series of 
articles he had written on the “num- 
bers” racket. Persisting in his refusal, 
even aiter questioning by a Supreme 
Court justice, he was fined $250 and 
sentenced to thirty days in jail. 
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But if you file every Advance Report in a 
Gilmer Binder as soon as received, you can 
always find that recent decision—quickly. 
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